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PHILADELPHIA & GULF 
STEAMSHIP COMPANY 





Ownea by Shippers and carrying freight to and via 
. Philadelphia, Charleston, S. C., and New Orleans. 


Connecting { PENNSYLVANIA R. R. 


Route Shipments 


at BALTIMORE & OHIO R. R. % P.& G.S.8.Co. 
PHILADELPHIA PHILADELPHIA & READING RY. Pier 19, N. Delaware Ave. 
with ( and all Steamer Lines J Philadelphia 
eiidatiiat TEXAS & PACIFIC RY. ) 


: | LOUISIANA RY. & NAVIGATION CO. | Route Shipments 
NEW ORLEANS 4 LOUISVILLE & NASHVILLE R. R. \ aoe ar 
oth | NEW ORLEANS & N-E. R.R. | 


New Orleans 


| NEW ORLEANS GT. NORTH’N R. R. J 


If You are a Shipper or Receiver 


located anywhere in the East or Middle West, or in 
Louisiana, Mississippi, Arkansas, Oklahoma or Kan- 
sas, or in North Carolina, South Carolina or Georgia, 
you are interested in this line and should ask full 
information at once from the nearest traffic rep- 


resentative. 
G. B. DOWDY, Traffic Manager, N. F. KNIGHT, Sol. Freight Agent, 
Pier 19, N. Delaware Ave.,‘ Phila.,| Pa. 632 Gravier St., New Orleans, La. . 
C. H. GOODRICH, Gen. East. Agent, J, J. KLINE, Trav. Freight Agent, 
261 Broadway, New York,'N. Y. 206 Milam St., Shreveport, La. 
W. G. HEWITT, Sol. Freight Agent, H. J. JERNEGAN, Agent, 
217 E.| Balto. St., Balto., Md. Pier 11, Atlantic Whf., Charleston, 8. C. 
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DIRECTORY OF ATTORNEYS 
AND — AT 


PRACTICING BEFORE THE INTERSTATE 
COMMERCE COMMISSION. 


CHICAGO, ILL. 

CHARLES CONRADIS, 30 South Market St.; 
practice before the Interstate Commerce Com- 
mission. 

JOHN B. DAISH, 1410 Security Trust bldg.; 
Interstate Commerce cases only. 

WALTER E. McCORNACK, Suite 950, Com- 
mercial National Bank blidg.; Counselor at 
Law; For three years attorney, and special ex- 
aminer for Interstate Commerce Commission. 


CLEVELAND, OHIO. 
C. D. CHAMBERLIN, Rose bidg.; Attorney- 
at-Law. Commerce Counsel for The National 
Petroleum Association. 


CINCINNATI, OHIO. 

LITTLEFORD, JAMES, BALLARD, FROST & 
FOSTER, 1002-3-4-5 First National Bank bidg. 
Mr. E. E, Williamson associated on traffic mat- 
ters. 


NEW YORK. 

RICHARD J. DONOVAN, 170 Broadway; 
Counselor at Law; Preparation of cases and 
trials of cases before the Interstate Commerce 
Commission a specialty; Experts on railroad 
tariffs furnished ; Correspondence invited. 
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SHREVEPORT, LA. 


EMERSON BENTLEY, 224 First National Bank 
bldg.; Attorney at Law; Special attention to 
commerce practice before the Interstate Com- 
merce Commission and Railroad Commission of 
Louisiana. 


ST. LOUIS, MO. 


H. R. SMALL, 1605-14 Pierce bldg.; practices 
before the Interstate Commerce Commission. 
JOSEPH W. GRAVES, Attorney at Law, &7 
Times bldg.; practices before Interstate Com- 

merce Commission and all Courts. 


WASHINGTON, D. C. 
CHARLES CONRADIS, 506-7-8-9-10 Colorado 
bldg.; practice before the Interstate Commerce 
Commission and all Courts. 


CHAS. D. DRAYTON (formerly Attorney for 
the Interstate Commerce Commission), Colo- 
rado bldg. 


JOHN B. DAISH, 602-606 Hibbs bldg.; Inter- 
state Commerce cases only. 


ARTHUR B. HAYES, Attorney at Law, 
Colorado bldg.; former member of the Depart- 
ment of Justice as Solicitor of Internal Rev- 
enue; Interstate Commerce litigation a spe- 
cialty. 


LITTLEFORD, JAMES, BALLARD, FROST & 
FOSTER, 805-6-7-8 Westory bldg. Mr. E. E. 
Williamson associated on traffic matters. 


JEAN PAUL MULLER, Corcoran Bldg. (for- 
merly with I. C. C. and Dept. of Justice as Ex- 
pert Acct. and Spcl. Asst. U. S. Atty.). Spe- 
cialty: Financial and Operating Analyses, Cost 
of Service Tests and Comparisons in Interstate 
and Intrastate Rate Litigation. 
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in It you have not already ordered 
a copy of the Digest ot Laws and 
-” | Journal of Proceedings of the 23rd 
on f Annual Convention of the National 
‘tix f Association of Railway Commission- 


ers, :et us have your order now. 


ost The edition will be limited, and 
the compilation of state laws should 
alone mnake the volume invaluable to 
you. Leather binding, $10.00. Cloth, 
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A daily and weekly publication designed to fulfill the needs of 
shippers, carriers, lawyers and all others who desire to keep 
abreast with the developments in the traffic world. 


Weekly Edition issued every Saturday by 
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SPECIAL SERVICE 


THD TRAFFIC SERVICE BUREAU has facilities for 
securing any special information upon traffic matters desired. 
This includes examination of records, copying reports and tariffs 
or compiling data upon traffic affairs, either from the records of 
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any of the various state commissions. Charges for this service 
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Chicago Office................ 30 South Market St. (Old No. 126) 
Washington Office.............e00. 506 to 510 Colorado Buliding 





Vol. IX, No. 7 Saturday, February 17, 1912 


Editorial 


In many of the arguments before the Interstate 
Commerce Commission one fact is prominent—the 
jealousy of certain complaining cities in regard to 
the growth and material prosperity of their neigh- 
bors. The natural advance of the latter is attrib- 
uted to special rate favors granted by the rail- 
toads, and clamor for “equal privileges” and aboli- 
tion of “discrimination” arises from the citiés that 
have lagged behind in the march of progress. This 
unhappy disposition was apparent at the hearings 
of the grain rate complaints in Washington this 
week. Milwaukee, Duluth and Superior were rep- 
resented by eloquent painters of their grievances 
against the railroads, who, to accentuate the woes 
of their clients and arouse the sympathy of the 
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Commission, bemoaned the superior advantages 
possessed by Chicago and Minneapolis. Such tac- 
tics would be ludicrous were they not indications 
of narrow-minded provincialism. Railroads are not 
in the habit of granting “special privileges,” assum- 
ing that they may sometimes be affected with that 
species of favoritism, unless conditions that make 
for their own interest amply warrant the conces- 
sions. Both Minneapolis and Chicago are too well 
grounded in correct principles of trade and eco- 
nomics to feel aggrieved over such infantile assaults. 
They merely deplore the short-sighted policy of their 
less prosperous sisters, who nurse jealousy instead of 
cultivating foresight, and indulge in foolish invective 
instead of practicing prudence in all lines of com- 
mercial endeavor, which is largely the secret of the 
success of their more populous, prosperous and 
charitable neighbors. 


SPRINGFIELD IS ENCOURAGED. 


Citizens of Springfield, Ill, are congratulating 
themselves over the establishment of a freight bu- 
reau to give exclusive attention to the freight rates 
charged their merchants and manufacturers by the 
railroads. With the feeling of elation, however, is 
mingled regret that such a bureau was not organ- 
ized 25 years ago, since its work and influence, it is 
claimed, would have placed the capital on a higher 
plane of wealth and population than it occupies to- 
day. This opinion is based on the belief that in 
years past Springfield was the victim of unjust 
freight rate discriminations—a belief that may have 
some foundation, but which does not altogether ex- 
plain the slow growth of the city as compared with 
other cities in Illinois. 


As a rule state capitals do not keep pace with the 
material advancement of other cities in the states. 
The political atmosphere is too keen at times to 
foster growth of manufactures and commerce. The 
statesmen from outside are often too busy with 
plans for the prosperity of their own sections to pay 
proper regard to the needs of the city in which the 
laws are made; and the citizens of state capitals are 
sometimes a little more prone to inflate their lungs 
with the devitalizing air of current politics than to 
exercise brain and muscle in the expansion of legiti- 
mate trade and commerce. 

But now that a freight bureau is to protect its 
citizens from “rate extortion and discrimination,” 
Springfield will shake off the old-time jealousy of 
Peoria, which has thus far surpassed it in the march 
of material progress, and, as a local scribe expresses 
it, “with equality of freight rates and a square deal 
from the railroads, the state capital, with its much 
more favorable natural advantages and location, 
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will, by another census period, pass Peoria in popu- 
lation.” 


THE CLASSIFICATION SUSPENSION. 


While western railroad commissioners are natur- 
ally elated over the suspension of Classification No. 
51, evidence is accumulating that shippers generally 
are not thoroughly convinced of the wisdom of this 
act of the Interstate Commerce Commission. Sus- 
pension, of course, means a thorough overhauling 
of the proposed changes, but it is feared that it 
also means a prolonged delay in putting into effect 
certain traffic reforms which have long been con- 
sidered necessary, and which the new classification 
seemed to promote. Any protracted struggle in the 
matter of classification revision will also be a seri- 
ous impediment to the railroads which have been 
working honestly in the direction of that uniformity 
which is indispensable to peace in the traffic world. 

Critics of the order of suspension also express 
surprise that the Commission succumbed to the 
eloquence of the protesting railroad commissioners, 
since it has frequentiy expressed impatience at the 
slow progress made by the roads toward uniform- 
ity. Indeed, many of the changes embodied in 
Classification No. 51 were based on suggestions 
from the uniform classification committee. That 
committee, it is understood, presented its recom- 
mendations quietly to the various classification com- 
mittees, which, according to one authority, included 
them in their dockets and classifications upon what 
the shippers claim to be too short notice. It is sug- 
gested in this connection that if the uniform recom- 
mendations had been submitted to shippers at the 
same time as they were presented to the various 
railroad committees, much of the present misunder- 
standing would have been avoided. 


Uniformity is the demand of railroads, shippers 
and commerce associations everywhere. The be- 
lief is growing in some quarters that the new classi- 
fication was a great stride towards uniformity, and 
that objections to it arose in a great measure from 
a misconception of its probable effect. There may 
be something in this view of the matter. An un- 
fortunate tendency of the times is to regard all 
corporate action with distrust, notwithstanding the 
great economic fact that to be permanently bene- 
ficial even to the corporations themselves, such 
action must in the end conform to the needs of the 
great body politic. On the other hand, reverting 
to this particular case, shippers are prone to regard 
changes which are not reductions of rates as evi- 
dence that the railroad interests are inimical to their 
own and should be subjected to the most rigid re- 
view before they are permitted to go into effect. 
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It is, however, encouraging that some organiza- 
tions are advising their members to make no pro- 
test against the new classification unless there is 
convincing proof that absolutely burdensome 
changes have been proposed. It is becoming recog- 
nized that a mutuality of interest exists which 
neither side to the prevailing controversy may 
ignore without unfortunate results. The classifica- 
tion question, in short, is essentially one at this 
stage where a give and take policy should be 
pursued. 


Coal Rates at St. Louis 





St. Louis, Mo., February 16.—The general committee 
of railroad officials has appointed a sub-committee to 
deal with freight rates, but refuses to publish its per- 
sonnel until its report is ready, which may not be for 
several weeks. This attitude of the railroad officials is 
not satisfactory to the Business Men’s League, which 
started the agitation for readjustment, and which is 
afraid that the coal roads will dominate the committee. 
The bridge toll of 20 cents a ton is the biggest item 
from which relief.is sought. It is stated by the general 
committee, however, that there will be no individual 
action on the coal rate by any line in the Terminal 
Railroad Association. 

The belief is growing, both among shippers and rail- 
road officials, that what the railroads will finally offer 
on the coal rate will be a compromise by which the St. 
Louis rate will be lowered and the East St. Louis rate 
raised so as to put both sides of the river on a parity 
without sacrificing all of the present arbitrary. This 
eould be accomplished by raising the East St. Louis 
tate, which is now 32 cents a ton, to 42 cents, and by 
lowering the St. Louis rate, now 52 cents, to 42 cents. 
These rates apply to both the inner and outer group 
of mines in southern Illinois. Railroad officials have 
often raised the point that to take off the 20-cent dif- 
ferential entirely would be to leave the roads without 
compensation, not only for actual bridge haul, but for 
switching charges within the city. The 20-cent differ- 
ential now covers all switching charges, and much coal 
is delivered to tracks from three to six miles from the 
bridges. 


PROTEST AGAINST COKE RATES. 

Birmingham, Ala., February 16.—Following the an- 
neuncement of what is held to be an unreasonable in- 
crease in coke rates to western points, over 30 indus- 
trial concerns have protested to the freight traffic de- 
partment of the Frisco. There is much discontent as 
to the rates and every energy will be exerted by the 
Frisco traffic department in Birmingham to secure 4 
correction or at least a more reasonable adjustment of 
the coke tariffs. 


APPLE RATES REDUCED. 

Little Rock, Ark., February 16.—The state railroad 
commission has reduced express rates on apples from 
Fayetteville, Rogers and Springdale from 60 cents io 
50 cents a box. Boxes average about 50 pounds. 
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THE CONSTITUTIONAL CLAUSE 
THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 


Washington, D. C., February 16. 
—An apparently complete summary 
of all the Supreme Court has said on 
the power of Congress under the 
commerce clause of the Constitution 
is contained in a brief filed in that 
court a few days ago by Jared How, 
Hale Holden, Pierce Butler and Wil- 
liam D. Mitchell, solicitors for the 
respondents in the Minnesota rate 
cases. The brief was submitted 
in support of that part of the decree appealed from 
which adjudges that the laws and orders complained of 
are void, because in violation of the commerce clause. 
A separate brief has been filed in support of that part 
of the decree which adjudges that the laws and orders 
complained of are void because they prescribe confiscatory 
rates in violation of the 14th amendment to the Con- 
stitution. 

The first part of the argument for the elimination 
of the states from contro] of railroad rates is a historic 
review of the necessity for the commerce clause, which, 
of course, is that each of the states, after the acknowl- 
edgment of the independence of the colonies, was making 
commercial war upon its neighbors, and the point had 
nearly been reached when the battle of statutes would 
have come-to an end and a resort to bullets was the 
next step. The drift toward anarchy is commented upon 
and illustrated from extracts from the standard histories, 
and a parallel is drawn between New York making war 
upon Connecticut and New Jersey by means of imposi- 
tions upon the ships from those states which brought 
fire wood and vegetables to the people of that community. 

New Jersey retaliated for the import duties placed 
upon her shallops by taxing the four acres of land at 
Sandy Hook which New York had bought for the pur- 
pose of maintaining a lighthouse at the rate of $1,800 
a year. Connecticut did not officially retaliate, but for 
a year her merchants boycotted every vessel bound for 
New York, and furnished not a pound of lading for any 
craft admitting that she was bound for New York. 

The men who prepared the brief were not content 
to contend that, no matter what the law might have been 
at one time, there is no question: about the exclusive and 
conclusive character of the power the United States 
now has over the commerce between the states. They 
cite the cases in which there was a contention that, 
while Congress under the clause had plenary power, 
yet until it exercised the right of states to enter 
that domain was not foreclosed, thereby making their 
brief almost as much a history of the important subject 
as an argument for a particular contention. They quoted 
the opinion of Chief Justice Taney in the License Cases, 
5 Howard, 504, so as to show how clearly the court dis- 
agreed with the noted chief justice four years later, in 
1851, when it decided the case of Cooley against the 
Board of Wardens in 12 Howard, 299. 

While Ex Parte McNeill seemed to close the question, 
the Granger cases in 1877 seemed to again open it as 
to whether, in the absence of legislation by Congress, 
the states might act, the comment on those cases, how- 
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ever, being that the point that the statute encroached 
upon the exclusive power of Congress was argued only 
faintly. In that way every case in which the question 
is discussed in the majority opinion is referred to. 

The conclusion of the attorneys is that it is not 
conceivable that there is any possible matter of regula- 
tion of commerce, whether state or interstate, that does 
not necessarily fall under the application of one or more 
of the principles stated in the cases. They maintain 
that any criticism upon the decision of Judge Sanborn 
based on the claim that the constitutional rights of the 
states are encroached upon must rest upon an utter. 
lack of comprehension of what the decision really is. 
They maintain that there is no attempt at denial in the 
decision of the right of states to regulate their internal 
commerce. It is denied only that such power may be 
exercised in such manner as to render nugatory the 
power of Congress to regulate commerce among the 
states, 

“The whole contest,” says the brief, “resolves itself, 
then, into a question, not of the ability of the states 
to exercise their sovereign powers, but of the survival 
of the federal powers as created by the Constitution. 
If the laws and orders complained of are valid, then 
states may discriminate against each other as fully and 
as effectively as they could, and did discriminate in the 
creation of conditions which, above all others, led to 
the adoption of the Constitution. The result must be a 
contest by states, each with the other, for commercial 
supremacy, and the destruction of the commerce between 
them—the resolving again of the United States into 
petty warring sovereignties, such as existed before the 
Constitution was adopted. 

“The result is already seriously foreshadowed, if, 
indeed, it has not fully arrived. The railroad commission 
of Iowa has made a clear announcement of its policy 
to adjust rates within the state in such manner as to 
protect its home industries against competition by in- 
dustries in other states.” 

In making that assertion the brief refers to the an- 
nual report for the year ending December 7, 1909. It 
then goes on with a statement of the facts in the com- 
plaint of the railroad commissioners of Louisiana against 
railroads serving Shreveport and eastern Texas points, 
and the effort of the state of Louisiana, unsuccessful, 
to make Texas a party to the proceeding, and winds up 
with the assertion that “apparently the policy of the 
Texas commission is to protect home industries against 
competition by industries in other states.” 

These cases are set-down for argument on February 
19, but the condition of the calendar is such that it will 
probably be several days after that date when the dis- 
cussion is actually begun. The justices of the court are 
now given so much to asking questions that they prac- 
tically control the emphasis attorneys place upon the 
presentation of their arguments, so it is nothing more 
than a guess as to which phase of the cases will be 
stressed. It may be the court will desire to go more 
into the question as to whether the state rates are con- 
fiscatory than as to whether they interfere with some- 
thing wholly within the jurisdiction of the United States. 

The law as to what constitutes confiscation seems 
less clear than as pertaining to the power of Congress 
over commerce between the states. For that reason, it 
is believed by those who have been watching the cases, 
that, while the brief on the power of Congress is very 
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full, the court will desire more discussion of the other 
point. 

The Interstate Commerce Commission, at the time 
the governors decided to make an effort to appear as 
friends of the court, discussed the question as to whether 
it should ask the privilege of being heard. When the 
matter was fully considered there appeared no reason 
why the federal regulating body should undertake to say 
anything, because the complaining railroad stockholders, 
from the very nature of the relief they prayed for, must 
assume the burden of pointing out to the court the 
unlawful interference by the states, which is charged as 
one of the reasons why the orders of the Minnesota and 
other state regulating bodies, as well as the state statutes, 
should be set aside, A. E. H. 


J. H. Marble As Secretary 


Washington, D. C., February 16.—It is expected that 
John H. Marble, who has been the attorney for the com- 
mittee that has been investigating Senator Lcrimer’s right 
to his seat, will assume the duties of the secretaryship 
of the Interstate Commerce Commission some time before 
the end of this week. There has never been any formal 
announcement of his election to that office, the only an- 
nouncement being that the Commission had agreed upon 
a man to fill the vacancy created by the death of Mr. 
Moseley. 

There is an expectation that when Mr. Marble becomes 
secretary the character of the work of that office will be 
changed so that, in a way, he will become an adviser of 
the Commission in matters of policy, instead of confining 
himself to the duties that a secretary is usually expected 
to discharge. It goes without saying that the manage- 
ment of the clerical force of the Commission will fall 
upon Mr. Connolly, the chief clerk, who has acted as secre- 





‘ tary since before the death of Mr. Moseley. 


Mr. Moseley devoted much of his time to legislation 
and the enforcement after its enactment of the safety ap- 
pliance act. He fought for the enactment of the em- 
ployers’ liability act and other pieces of legislation de- 
signed for the benefit of the operatives of the railroads. 
The management of the clerical force did not appeal to 
him as the most important part of his work. 


RATES ON SUGAR APPROVED. 


Austin, Tex., February 16.—The railroad commission 
has approved the application of the Brownsville road 
amending the commodit; tariff applying on sugar and 
molasses in carloads from points on that road to points 
in Texas, providing that these commodities may be 
stopped (sugar for storage, ana molasses for storage 
and canning) at Houston at a charge of $5 per car for 
the stop in addition to the through rate from point of 
origin to destination. Out of route service or back haul 
will be charged for at the rate of % cent per ton per 
mile, observing a minimum of $5 per car. Effective 
February 10. 





ORGANIZE A TRAFFIC BUREAU. 
Lexington, Ky., February 16.—The board of directors 
of the Lexington Commercial Club has organized a traffic 
bureau to investigate freight rates and endeavor to put 
this city on an equal footing in rate matters with other 
cities in the South. 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 





Vol, IX, No. 7 


DECISIONS OF COMMISSION 


Interstate Commerce Commission Hands Down 
Rulings on Contested Cases 


Leased Car System Lawful 


OPINION NO. 1748 
No. 3680. 
GEO, ALBREE 
vs. 
BOSTON & MAINE RAILROAD ET AL. 


Submitted November 11, 1911. Decided January 8, 1912. 
Complaint puts in issue what is known as the “New England 

system,” or the leased-car system, as applied to the trans- 

portation of milk to Boston, Mass. Upon consideration of 
all the facts and circumstances disclosed by the record, Held: 

1. That the leased-car system is not, if the tariffs are 
properly framed, unlawful. 

2. That a per-can rate, bearing a proper relation to the 
carload rate should be established. 

3. That where, as to the city of Boston, milk must be 
handled under refrigeration, icing facilities should be provided 
when shipments at the per-can rate are offered from a given 
‘section equaling 600 cans per day. 

George Albree for complainant in person. 

James M. Swift, attorney-general; and Henry M. 
Hutchings, assistant attorney-general, for commonwealth 
of Massachusetts, intervener. 

Arthur D. Hill and Myron E. Pierce for Massachu- 
setts Milk Consumers’ Association, intervener. 

Ropes, Gray & Gorham, Archibald R. Graustein and 
John Richardson, Jr., for Boston Dairy Company, in- 
tervener, 

John F. Cusick for David Whiting & Sons, C. Brig- 
ham Company and Elim Farm Milk Company, interveners. 

Whipple, Sears & Ogden and Charles D. Drayton for 
H. P. Hood & Sons, interveners. 

William H. Coolidge, C. A. Hight and Frederick 
Foster for Boston & Maine Railroad and St. Johnsbury 
& Lake Champlain Railroad Company. 

John T. Marchand for Interstate Commerce Commis- 
sion. 

Report of the Commissian. 
PROUTY, Commissioner: 

This complaint puts in issue what is known as the 
“New England system” or the leased-car system as applied 
to the transportation of milk to Boston, Mass. The com- 
plainant is a farmer living at Concord, Mass., and several 
other farmers by intervening petitions stand with him 
in asking that the above system be abolished. The 
attorney-general of Massachusetts has intervened for 
the purpose of making the same demand in behalf of 
that commonwealth, and the Massachusetts Milk Con- 
sumers’° Association joins in behalf of the consumers of 
milk in Boston and surrounding territory. 

In the summer of 1910 the Boston & Maine Railroad 
filed tariffs withdrawing the leased-car rates, whereupon 
D. Whiting & Sons, the Boston Dairy Company, and 
H. P. Hood & Sons filed separate petitions praying that 
the prospective tariffs be suspended and the origina! 
tariffs continued. The Commission did temporarily sus- 
pend the effect of the new tariffs and a hearing was 
had upon these petitions; but before the case had beer 
argued and submitted, the Boston & Maine voluntarily 
withdrew its schedules which were under suspension 
and filed other schedules restoring the leased-car system 
at somewhat higher rates, whereupon the complainants 
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withdrew their complaints. The above parties have now 
interevened against the prayer of the petition, and the 
record in the cases brought by them, which was ex- 
tremely voluminous, has been introduced and made a 
part of the record in this proceeding. These latter 
parties are, for convenience, designated in this report 
as the “operators.” 


The issues presented will be best understood by first 
giving the rates themselves, then explaining the manner 
in which this system has grown up and its alleged ad- 
vantages, and, finally, stating the objection to the sys- 
tem itself. The rates need not be given in detail, since 
their reasonableness is not here in controversy. 


Whenever in this opinion the term “can” is used, 
one containing 8% quarts is meant, that being the 
standard unit in which milk for the Boston market is 
handled. 


The .tariffs of the Boston & Maine Railroad establish 
rates of different kinds for the transportation of milk. 

First, there is a distance tariff per can. This applies 
between all points upon the defendant’s railroad and is 
open to all shippers alike who desire to make shipment 
in that manner. This tariff specifies that the milk will 
be carried in baggage cars and that no icing will be 
furnished. 

Second, there is what is termed a carload rate. The 
Boston & Maine Railroad transports in both directions 
a milk car between certain points of origin and destina- 
tion for so many dollars per annum. Professedly, the 
amount charged depends upon the distance, and is, at 
the present time, at the rate of $125 per mile per year 
from 1 to 75 miles, with an addition of $112.50 per mile 
beyond 75 miles and up to 125 miles, and a further addi- 
tion of $75 per mile for all distances over 125 miles.’ 

While it is said that the amounts charged are reached 
in this manner the tariff does not so spetify, but does 
state that milk cars will be transported between certain 
points, which are named, for the number of dollars named 
in the tariff. For example, the tariff rate between White 
River Junction, Vt., and Boston, Mass., is $17,250 per 
annum. The railroad furnishes the car and warms it 
when attached to the train in winter. The operator 
loads and unloads the milk and provides refrigeration 
when required. The tariff fixes the maximum load at 
1,050 cans, and makes an additional charge of so much 
per can if that amount is exceeded upon any trip. 

The car may be stopped at certain designated sta- 
tions for the reception of milk on its going trip, and 
for leaving empty cans upon its return. The charge 
now includes the carrying of the caretaker in both 
directions. 

Third, the defendant Boston & Maine names carload 
rates for service in refrigerator cars upon its freight 
trains in the same way that it names rates for passenger 
Service upon its passenger trains; that is, for a certain 
sum stated in the tariff the freight car is hauled between 
the points named, with the right upon the part of the 
Operator to receive milk or cream at certain designated 
Points, a maximum number of cans being named in the 
tariff as in case of passenger service. It was said that 
the rate for freight service was 75 per cent of that for 
Passenger service when in ordinary refrigerator cars; 65 
Der cent in tank cars, hereafter referred to. 

Fourth, as already noted, the per-can rate applies in 
baggage cars and carries with it no icing. The operator 





THE TRAFFIC WORLD AND TRAFFIC BULLETIN 273 






moving milk under carload rates uniformly ices the car 


himself. There is therefore no provision for the move- 
ment of milk by the can under ice furnished by the 
Boston & Maine Railroad, but the tariff of that company 
provides that any per-can shipper desiring to send his 
milk under refrigeration between any points where a 
leased car is in operation may have it transported in 
that car, paying directly to the operator the rate of 


. transportation and one-half cent per can in addition for 


the icing facilities. 


It will be seen from an examination of the above 
tariffs that the Boston & Maine Railroad now provides 
for the movement of milk by the can between all points 
upon its system; that it has in effect carload rates for 
the movement of milk between certain designated points 
upon its line, that the Boston & Maine itself furnishes 
no icing facilities in any case either for the carload or 
the per-can movement. The contention of the complain- 
ant, briefly stated, is that the Boston & Maine should 
provide icing facilities for the transportation of milk by 
the can from all points upon its system to Boston, Mass. 
The reason for this claim and the effect of granting it 
will be understood from an examination of the manner 
in which the handling of Boston’s milk supply under the 
present system has developed. 


Southern New England is densely populated. The 
city of Boston can draw no milk from the east or the 
south. It was said in testimony that comparatively little 
of the Boston supply originated within 50 miles of that 
city. About 50 per cent is obtained from territory more 
than 100 miles distant. To-day the city of Boston in 
reaching out for its milk supply covers the entire states 
of Massachusetts, Vermont and New Hampshire, and 
also extends into New York, Maine and the southern 
part of the province of Quebec. 


The country from which this milk supply is drawn 
is hilly, rugged and, to a considerable extent, waste land. 
The farms are small, and the production from a single 
dairy is small. It was said that the output of the average 
dairy supplying the Boston market is 10 cans per day. 

The total quantity of milk delivered at a single rail- 
road station each 24 hours runs from 50 to 200 cans, the 
average being less than 100 cans. 

In the past the method of developing.a milk business 
under this system has been as follows: The persen de- 
siring to ship milk into the city of Boston from a given 
section goes among the farmers in that vicinity and 
contracts for the delivery at the railroad station of a 
certain quantity of milk. These contracts are generally 
for the term of six months and usually cover the entire 
product of the farmer’s dairy, although some limit as 
to the amount which shall be furnished and that which 
shall be received is specified. The farmer will not 
ordinarily divide the product of his dairy, but he can 
name certain limits within which that production will 
run. 

When the operator has contracted for the delivery 
of his milk at certain specified railroad stations he noti- 
fies the railroad company to put on the car, whereupon 
the tariff is filed and the car put into operation. 

The testimony shows that ordinarily these milk cars 
are not at first filled to their capacity, and it was said 
that they are not ordinarily profitable at the outset, but 
business is soon developed which loads the car fairly 
well. If a car cannot in any section be loaded with a 
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sufficient number of cans to justify its operation, the 
service of the car is discontinued. The contractor does 
not, as we understand the matter, agree to operate these 
ears for any given length of time. 


It has already been noted that in many cases milk is 
transported by freight, the rate per car of the same 
eapacity having formerly been 50 per cent, and being 
now 75 per cent in case of cans and 65 per cent in case 
of tank cars, of the passenger rate for corresponding 
distances. The operation of these freight cars becomes 
possible in view of the practical conditions under which 
milk is handled for the Boston market. 


The principal delivery of milk in the city of Boston 
is in the morning, and it was said that milk arriving in 
Boston before 3 a. m. could be delivered the same morn- 
ing to customers. Undoubtedly, in many cases delivery 
is made where the arrival is much later, but generally 
this length of time is required to prepare the milk for 
its delivery. Milk is also delivered in the evening to 
some extent, but such deliveries are usually made before 
6 o’clock, and milk for the evening service must be in 
Boston not later than 3 or 4 o’clock in the afternoon: It 
will be seen therefore that, as a practical matter, it is 
immaterial whether a carload of milk is received at the 
plant of one of these operators at 5 o’clock in the after- 
noon or at 3 o’clock the next morning. 


From comparatively nearby territory milk which is 
drawn in the morning or the previous evening can be 
laid down in Bcston in time for the afternoon delivery, 
but the bulk of the supply of that city originates at 
points so far distant that more than 24 hours must elapse 
between the time the milk is drawn from the cow and 
delivery to the consumer. It is found, therefore, that 
milk can be concentrated by passenger train at points 
in the country from 100 to 150 miles from Boston and 
there loaded into a refrigerator car and taken to Boston 
by freight. In availing themselves of this freight service 
the milk operators have established at different points in 
the country creameries where milk can be concentrated 
and sent on to Boston, the surplus milk not required for 
the Boston market being retained and used at that point. 


The Boston Dairy Company, for example, -has estab- 
lished at Bellows Falls, Vt., a plant for the manufacture 
of condensed milk. In the conduct of the business of 
that company large quantities of milk are brought into 
Bellows Falls by passenger train, where such portion of 
it as the Boston market demands upon any given day is 
pasteurized and placed in a huge glass tank which con- 
tains some 1,200 cans, and is so arranged that it can be 
refrigerated to the proper temperature. In this tank car 
the milk is carried by freight to Boston, where it is 
taken from the tank, bottled and distributed. What of 
the milk it is not desired to send into Boston is con- 
densed at the condensing plant. 

While no other operator has facilities of this kind 
and while all other operators handle their freight ship- 
ments in cans instead -of in tank cars, the same pro- 
cedure is, in essence, followed at various points. Since 
the freight movement from these concentration points is 
not only a cheaper grade of service, but can uniformly 
be made in practically full carloads, it is evident that 
this method involves a substantial saving in transporta- 
tion cost. 

The above system of transporting milk is peculiar 
to New England, where it has been in‘ effect for the last 
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50 years. The business of supplying Boston and surround. 
ing territory with milk has grown up under this system, 
To-day the larger part of Boston’s milk supply is pur. 
chased in the country and brought to that city by the 
three concerns previously designated as operators. The 
Boston & Maine Railroad, which is the principal de. 
fendant in this proceeding, announces that, under the 
peculiar circumstances, it will accept the decision of this 
Commission, and that it is a matter of comparative in. 
difference to it whether the present system is continued 
or the per-can system adopted, provided it be allowed to 
impose reasonable charges, in proportion to the cost of 
the service rendered. The operators therefore assume the 
burden cf showing that the system now in force should 
be continued, and we may properly consider the reasons 
which they allege in favor of that system before coming 
to the objections which are urged by the complainants 
against it. 


The superiority of the New England system, accord- 
ing to the operators, is found in the greater economy 
which it offers over the other. This arises from several 
considerations: 


1. The first, as enumerated by them, is the care. 
taker. 


It is conceded by all parties that these shipments of 
milk must be in refrigerator cars, and that some attend- 
ant must accompany the car for the purpose of seeing 
that it is properly iced and of receiving the cans of milk 
at the different stations. Under the present system this 
person is the employe of the operator, who owns the 
milk transported in the car. Under the system for which 
the complainants contend this person would be an em- 
ploye of the railroad. The operators contend that the 
present arrangement makes a material saving in the 
handling of this milk, for the following reasons: 


(a) The “caretaker comes into almost daily contact 
with ‘the farmer, who brings his milk to the station and 
delivers it into the car. He is therefore an intermediary 
between the operator in Boston and the producer in the 
country, who can convey, by word of mouth, any sug- 
gestion or requirement more satisfactorily than could 
be done in any written communication. 

(b) It is necessary that each can should be desig- 
nated by some identifying mark of the farmer from whom 
it comes, so that the factory may know the origin of 
the milk which it handles. There is a continual disposi- 
tion upen the part of the farmer to deliver milk not 
properly identified, by the mixing up of cans or other- 
wise. The caretaker, representing the operator, declines 
to receive milk which is not properly identified, and 
thereby prevents a great amount of friction between the 
farmer and the contractor. 

(c) It is frequently necessary to reject the milk of 
a particular farmer for various reasons. Under the pres 
ent system the caretaker can make such examination of 
a particular dairy, at the station, as will determine 
whether this milk should or should not be accepted. In 
this way the transportation of the milk to Boston and 
its transportation back to the country station is avoided. 
The testimony showed that a considerable per cent of 
all the milk handled would be rejected at the factory 
and sent back unless inspected at the station by the 
caretaker. 

(d) In the actual handling of this milk certain 
dairies are used for certain deliveries. and the products 
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of certain of these dairies are frequently required to 
pe kept in such a portion of the car that they can be 
first taken out when the car reaches its destination. 
Matters of this kind can be handled through the care- 
taker when he is an employe of the operator, but could 
not be if he were a railroad representative, 

The operators insisted that for the above and numer- 
ous other reasons the expense of handling their milk 
would be largely increased if they were deprived of the 
privilege of putting onto these refrigerator cars, by which 
the milk is transported, their own employe, and that 
this would represent to them in the course of a year 
a very considerable amount of money. While this aspect 
of the case does not impress us -as strongly as the 
operators would have it, still it is evident that there is 
in this particular a very great convenience to the owner 
of the milk, which must mean a very considerable say- 
ing in expenditure. The operators undertook to estimate 
the number of thousands of dollars which this item 
represented, but nothing in this record justifies a definite 
finding upon that point. 
loading obtained under this system. 


It is well understood that carload are usually lower 
than lJess-than-carload rates, for the reason mainly that 
carloads shipments involve a much heavier ioading of 
the car upon the average than less than carload. This 
reason is especially forceful where the shipment is 
under refrigeration and involves the services of an attend- 
ant. The cost of icing and operating one cof these cars 
from a given point to the city of Boston is substantially 
the same whether that car contains 100 or 1,000 cans. 

It is evident that under the New England system 
cars will be loaded to substantially the minimum, which 
is 1,050 cans. The operator will not ask for the putting 
on cf a car until his contracts for milk are sufficient in 
amount to justify the request, and when once the car is 
in operation it will be his continual effort to operate it 
at its capacity. Upon the other hand, since he is under 
no obligation to purchase any given quantity of milk, 
he will so gauge his contracts that the amount delivered 
will not exceed the car capacity. All this insures a 
uniform loading to the practical capacity of the car. 


The manner in which passenger and freight move- 
ments are combined in the operation of these leased 
cars and the resulting reduction in the cost of trans- 
portation has already been referred to. It must be 
evident that under the per-can system this would mainly 
disappear, since it is only possible to use freight service, 
as it is now used, by combining shipments at certain 
points, which can only be done to advantage when a 
single shipper, or, at most, two or three shippers, control 
the movement. 

There can be no doubt that the defendant railroad is 
justified, looking to the cost of the service, in establish- 
ing rates for these leased cars which will result to the 
Operator in a materially less charge per can, upon the 
average, for the milk carried than any per-can rate which 
it could reasonably be required to establish if it fur- 
nished the icing facilities itself and took the consequent 
chances of the lighter loadings and the less economical 
movement. 

In this connection it should be noted that in few if 
any portions of New England is the production of milk 
sufficient to justify the putting on of an exclusive milk 
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train, as is done in case of the transportation of that 
commodity to New York and perhaps to some other 


cities, The milk supply of Boston must be carried upon 
the present trains running upon substantially the present 
schedules, as best it can. 

3. Another consideration urged in favor of the pres- 
ent system is the terminal situation. 

To-day all the large operators have provided, in the 
city of Boston, facilities for receiving and handling this 
milk. Those plants have cost in some cases very large 
amounts of money. In no instance is the plant of two 
different operators in the same immediate vicinity. In 
some instances, and perhaps in all, each operator has 
facilities for receiving milk at two or more different 
places. 

The car of a particular operator is delivered at the 
plant of that operator, where the milk is unloaded di- 
rectly into the factory and cared for. 

The objection of the complainants to the present 
system is, as will be explained presently, that each of 
these great operators has a monopoly of the purchase of 
milk in the territory in which he buys. Their purpose 
is to break up this system of monopoly, so that a farmer 
in any section of New England may ship his milk to any 
independent dealer in the city of Boston, so that the 
great operators themselves will purchase indifferently in 
all territories. 

It is evident that, if this object is attained, every 
carload of milk reaching the city of Boston would con- 
tain cans for delivery to many different dealers. Now, 
where shall this delivery be made? 


To require each dealer to receive his milk at the 
passenger station, for example, of this defendant in 
Boston would involve a wagon haul of possibly several 
miles, which would be expensive and would often expose 
the milk to an unduly high or an unduly low tempera- 
ture. Evidently, in the handling of this milk it should 
be taken directly from the refrigerator car into the 
place where it is to be bottled and stored pending a 
delivery. 

It has been suggested that a certain part of the milk 
might be taken out at one place and the car then switched 
to some other place, but this would manifestly be im- 
possible and would involve delay and discrimination. 


It might be possible to establish some central milk 
station at which all milk would be delivered, but this 
would almost of necessity require the abandonment of 
the plants now provided and the erection of others in 
close proximity to the point of delivery. 


While this phase of the matter was not much dis- 
cussed, it is evidently a most serious one. Looking only 
to the transportation of this milk, it is evident that the 
present system, which enables each contractor to place 
each carload exactly where he desires to use it and 
where he has the facilities for handling it, is far the 
most economical, and, in every way, the best. 

4. The item of surplus milk is dwelt upon as im- 
portant. 

The quantity of milk consumed in Boston varies 
greatly from day to day, especially in the summer. Who- 
ever is prepared to meet the maximum demand must 
contract for and receive in the country on ordinary days 
a much larger quantity of milk than can be sold in the 
city of Boston. What to do with this overplus is a 
difficult problem. 
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The cost of transporting milk from the country to 
Boston is much greater than the cost of carrying the 
butter or the cream which that milk will produce, and 
it is therefore desirable to use up this surplus at country 
points as far as possible. The present system lends 
itself to the accomplishment of this, since the operator 
by properly adjusting the routes over which his cars 
run and properly locating his country creameries can 
intercept a large portion of the surplus on its way to 
market from day to day at some country point where it 
is manufactured into butter or condensed milk. 

After this has been done, however, a considerable 
quantity of milk still reaches Boston which cannot be 
sold as milk, and this must be manufactured into butter 
and used for other purposes. These operators main- 
tain creameries at which this is done. 

The operators claim, with much show of truth, that 
it would be impossible to maintain the present price to 
the farmer without any increase of price to the consumer 
if all the surplus milk were shipped into the city of 
Boston and disposed of there. In New York this factor 
seems to be taken care of at the point of production by 
locating a creamery at the station where milk is re 
ceived for transportation, so that whatever is not re- 
quired each day for use as milk can be manufactured 
into butter, cheese or cream. Ordinarily this is impos- 
sible in case of Boston’s supply, for the reason that the 
territory adjacent to a given station is not sufficient to 
justify the maintenance of a creamery. Even if this 
were possible the service to New York on their exclusive 
milk trains is much quicker than that to Boston upon 
the regular trains, so that the quantity of milk required 
can be better regulated at the country point in case of 
New York than in case of Boston. 

5. It has been already said that the New England 
system has been in effect for the last 50 years, and that 
the present methods of handling milk have grown up 
under that system. The operators have provided, in the 
conduct of their business under that system, certain 
facilities both in the country and in the city. 

They have erected at the country stations platforms 
and, in some instances, sheds, upon which the cans of 
milk are placed while awaiting the arrival of the train, 
and upon which the empty cans are discharged when 
returned. 

Ice houses have been erected at convenient points 
for storing the necessary ice used in the refrigeration 
of these cars and the handling of the milk. 


Creameries and similar facilities have been pro- 
vided at various country points for the purpose of taking 
care of the surplus milk, and, in some instances, sep- 
arating the milk from the cream. 

Extensive facilities have been erected in Boston for 
the receipt and distribution of this milk. 


The operators urge that if the present system is sup- 
planted by the per-can system, these facilities will be 
of no value, and that serious financial loss will thereby 
be entailed. 

It is undoubtedly true that outlays of this char- 
acter have been made by these operators; that this has 
been done upon the belief that the present transporta- 
tion system would be continued; that if the leased car 
were to be prohibited these facilities would, in a meas- 
ure at least, cease to be of value to their owners, and 
that financial loss to them would thereby ensue. This 
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loss would inevitably be considerable, and might be very 
considerable, depending upon various circumstances 

6. The operators point to certain regulations touch. 
ing the sale of milk adopted by the state of Massachu. 
setts and the city of Boston, which virtually prohibit the 
handling of milk in small quantities, as desired by the 
complainants, 

The state of Massachusetts prohibits the sale of milk 
which does not contain a certain percentage of solid 
matter. Milk as drawn from the cow does not always 
fulfil this test, and it is not enough therefore to be cer. 
tain that no adulteration has taken place in order to be 
confidently within the law. It is necessary, in addition, 
that milk shall be carefully tested for the proportion of 
solid matter which it contains. 

The city of Boston provides that no milk shal! be 
sold which contains more than 500,000 bacteria to the 
cubic centimeter. Since the number of bacteria con- 
tained in freshly drawn milk varies greatly and since 
that number may multiply rapidly, it becomes necessary 
to determine the bacteriological condition of the milk 
offered for sale from time to time. 

These two regulations, one by the state and the 
other by the city, require the maintenance of a labora 
tory with proper appliances and a corps of experts by 
whomever lawfully handles the milk supply of Boston. 

The city of Boston also provides that no milk in 
tended for sale shall be suffered to attain a temperature 
exceeding 50 degrees F. This makes it necessary not 
only to transport the milk from the farm to Boston in 
refrigerator cars during a considerable portion of the 
year, but also to refrigerate the milk in Boston from the 
time it is received until it is delivered to the consumer. 


A considerable portion of the milk consumed in 
Boston is retailed by stores. Formerly, the store pur- 
chased the milk at wholesale and retailed it to the 
consumer in such quantities as might be desired. A 
regulation of the city now requires that all milk shal! be 
handled by these stores in sealed bottles. This means 
that the greater part of the milk supply of Boston is 
handled in sealed packages. The proper cleansing of 
these bottles and the bottling of the milk itself can be 
best done by machinery. 


Each of the large operators has provided, at various 
points, facilities for the testing and the bottling of this 
milk. They have also provided, in that connection, facil! 
ties for the pasteurizing of the milk. 


There seems to be some dispute as to the extent to 
which milk should be pasteurized. The evidence in this 
case indicates that if the source of supply can be prop 
erly policed for unsanitary conditions and the milk taken 
from -the cow to the consumer within a comparatively 
few hours, pasteurization is a damage rather than & 
benefit. But when the conditions under which the milk 
is drawn cannot be properly supervised, and especially 
when a considerable period is to intervene between the 
milking and the consumption, pasteurization is not only 
helpful but absolutely essential. While something may 
be lost in the quality of the milk, much more is gained 
in the way of safety from disease and infection. 

At the present time all milk handled by the large 
operators is pasteurized, with the exception of the proé 
uct of certain dairies which is sold as “certified” milk 
for a price above that charged the ordinary consumer. 

The foregoing are some of the principal reasons 
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alleged by the operators for a continuance of the present 
system. The objection of the complainants to that system 
is, as already indicated, that it has created and must 
perpetuate a monopoly in the handling of Boston’s milk 
supply. 

We have seen that, owing to the conditions under 
which this milk is produced, only a single car can be 
profitably operated from the same territory. It must 
follow that all milk producers in that territory desiring 
to ship milk to the Boston market must patronize the 
contractor who operates that car. As a practical matter, 
they must sell to him or they must make some other 
use of their milk. , 

From this it must further follow that the milk-pro- 
ducing territory of New England will come to be divided 
into sections, each section being exclusively occupied by 
a single operator. And this is precisely what has hap- 
pened. There are to-day three principal operators pur- 
chasing milk for the Boston market. While these opera- 
tors do not handle the entire supply, they do handle, 
either through themselves or through affiliated compa- 
nies which they own, the greater part of that supply. 
Except in rare instances but one operator buys in a 
given territory. One instance was shown in which a 
certain territory had been sold by one operator to his 
rival for a named consideration. It is not only the nec- 
essary logical conclusion, but is the demonstration of 
actual experience that the application of this transpor- 
tation system has produced, either alone or in conjunc- 
tion with other causes, this condition in the purchase 
and transportation to the city of Boston of its milk 
supply. 

This does not necessarily mean that there is no com- 
petition in the sale of milk in the city of Boston itself. 
These operators assert that they do actively compete with 
one another in that respect, and no agreement or under- 
standing was shown which tended in any way to limit 
that competition nor to fix the prices at which milk 
should be sold. Neither is it true, as might be inferred, 
that these three concerns exclusively operate the milk 
routes by which this milk is distributed to private 
houses. A few such routes are operated by persons who 
derive their supply from territory in near proximity to 
Boston, and in many instances the supply is obtained 
from these large operators, one of whom showed that 
29 per cent of all the milk brought by it into the city of 
Boston was sold to the owners of milk routes, who dis- 
tributed it to private takers, while but 18 per cent was so 
distributed by the company itself. 


Still, while there may be no agreement and no ex- 
press understanding between these large operators as 
to the price which shall be charged or the territory in 
which it shall be sold, it must follow, almost of necessity, 
that when the business is so concentrated there will 
come to be a common understanding, even without ex- 
press agreement, which will prevent anything like com- 
petition in the price. There probably would be competi- 
tion in the quality, since if the price were the same this 
would determine by -whom the milk was to be furnished. 

We think it must be found that the tendency of the 
present system is to concentrate in the hands of a few 
concerns the purchase, transportation and sale of the 
milk consumed in Boston and the immediate vicinity. 

Having stated the facts upon which the parties base 
their contention for and against the present system, we 
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now proceed to inquire what inference is to be deduced 
from those facts and what bearing that inference has 
upon the questions before us for determination. 

The operators claim that to discontinue the present 
system would destroy investments which they have made 
upon the belief that that system was to continue and 
this is undoubtedly true. 

This Commission has frequently held that where 
money has been expended upon the strength of a given 
rate adjustment, neither the carrier nor this Commis- 
sion should change that adjustment without considering 
the effect upon such investment. But an unlawful rate 
does not become lawful simply because to declare it un- 
lawful will work destruction to property interests which 
have developed under the maintenance of the unlawful 
rate; nor should carriers or this Commission refrain from 
a change in rates simply because it destroys property 
interests. It often happens, and perhaps usually hap- 
pens, that a departure from present methods which is 
clearly for the public good involves an immediate loss, 
due to the throwing away of what the change makes 
worthless. 

While in this case we must have in mind the effect 
upon the property investments of these operators, we 
cannot be controlled by that consideration. 


The above facts show that the present system, so far 
as the matter or transportation goes, is more economical 
than that proposed by the complainants, and this is a 
thing of consequence. 


Just the extent to which the present method permits 
a saving in transportation expense cannot be said. The 
operators have shown, in considerable detail, the increased 
cost to them if the per-can system were to be established, 
and these amounts run into many thousands of dollars 
annually. 

In Milk Producers’ Protective Association vs. D., L. 
& W. R. R. Co., 7 I. C. C. Rep., 92, this Commission pre- 
scribed rates by the can for the transportation of milk 
from producing points in New York to New York City. 
It is difficult to see how we could prescribe a less rate 
in case of Boston, although no opinion is expressed upon 
that point. 

The Boston Dairy Company shows that the cost to 
it for a given year of transporting its milk from the coun- 
try station to Boston would be, under rates equivalent 
to those prescribed by this Commission in the New York 
case, substantially 6.47 cents per can, while the cost to 
it of the same service under the leased-car system, com- 
bining as it does freight and passenger service, is but 
3.65 cents per can, an increase of approximately 75 
per cent. 

The other operators show a somewhat smaller in- 
crease, but in no case less than 33 1-3 per cent. 


During the month of August, 1910, the Boston & 
Maine Railroad maintained in the state of Massachusetts 
per-can rates substantially equivalent to the New York 
rates, and the result of that month’s operation was 
presented to the Commission. The Boston & Maine 
earned net almost exactly what it had earned under the 
leased-car system, while the shippers paid something 
over $100 per day more. About 30 per cent of all the 
milk reaching Boston originates in the state of Massa- 
chusetts. 

What the difference in expense would be must de- 
pend upon the per-can rate finally established if that 
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system were to be put in operation. Assuming that the 
same rates were to be named for Boston as for New 
York, it is still impossible to say, except by actual test, 
what the difference in expense to the shipper and in 
net result to the railway might be. After considering 
everything which has been shown, no definite conclusion 
ean be stated. It is our impression that the increase 
to the shipper upon the basis of the New York rate 
would be at least 20 per cent. The operators and the 
Boston & Maine assert that it would much exceed this 
figure. 

It is our further impression that the net result to 
the railroad would be as favorable under the present 
leased-car rates as under the above per-can rate; that 
is to say, the increase in cost to the Boston & Maine 
of performing the service would equal the increase in 
charge to the shipper. If these impressions are true, to 
supplant the present system with the per-can system 
would mean, considering this entirely from a transporta- 
tion standpoint, an increase of 20 per cent in cost with- 
out benefit to the transportation company. 


In the end there must be a relation between the 
cost of the service and the charge to the public for 
that service. If the character of the service performed 
is so changed by public mandate as to increase the 
expense of performing that service by 20 per cent, then 
the public must expect to pay 20 per cent more for the 
performance. It is therefore for the public interest that 
every transportation service should be performed by 
the most economical method, since that must ultimately 
result in the lowest transportation charge. Looking at 
this* matter exclusively from the transportation stand- 
point, the carload system should, if possible, be retained 
upon the score of economy. 


Transportation is not, however, the only factor in 
this milk problem. It is said that the present system 
produces monopoly. The tendency of monopoly is to 
deteriorate the quality and to enhance the price. Com- 
petition, upon the other hand, tends to force down the 
price and perhaps improve the quality. It might, there- 
fore, happen that the farmer would obtain more for his 
milk and the consumer pay less under a transportation 
system where the mere cost of carriage was greater 
than at present. 

But this wotld not follow unless the per-can system 
introduced competition in the purchase and sale of this 
milk, which does not now exist, and it is certainly doubt- 
ful whéther this result would follow. 


One of the interveners, representing the milk con- 
sumers of the city of Boston, favored the breaking up 
of the present method in order that there might be 
established a transportation system which would bring 
the milk from the dairy in its natural state immediately 
to the consumer. This was said to be especially in the 
interest cf the poor children of that city. 


Certainly no more laudable purpose could be sug- 
gested than to provide the people of Boston with an 
adequate supply of wholesome milk at a reasonable 
price. It would be most desirable if the milk could 
be drawn in the morning and placed in the hands of 
the ccnsumer by noon, or at least during the same day, 
which seems to be the thought in the mind of this 
intervener. But, while desirable, such a condition is 
impossible. A few wealthy families, who can pay from 
10 to 15 cents per quart, obtain what is known as 
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“certified” milk; that is, milk produced in a dairy 
properly policed and brought immediately from that 
dairy to the consumer. Not cnly the poor children of 
Boston, but the well-to-do children, must drink milk, for 
the most part, which has been drawn from 24 to 3 
hours. This milk cannot, with proper regard to safety, 
be taken to the consumer without being refrigerated and 
pasteurized—without, in a word, plants where precisely 
what these operators do is accomplished. 


Such facilities cannot be furnished upon a _ small 
scale. They involve a large outlay of money to erect 
and operate, and they can only be made available where 
large quantities of milk are treated. 


The peddler who distributes milk over his route to 
private takers cannot, as a rule, obtain his supply from 
the country. He must get it from the operator in the 
city, who can refrigerate it, test it, pasteurize it, bottle 
it; who can deliver to him what his necessities require 
from day to day, taking care of the surplus. The in- 
stances where the peddler does obtain his supply direct 
from the dairy are comparatively few to-day, and are 
growing continually less. 


The very regulations of the city of Boston make it 
impossible to handle this business by a great number 
of independent operators. While the introduction of the 
per-can system would possibly permit and induce in 
some few instances the shipment of milk to others than 
these large operators, still it must continue true that 
the vast bulk of Bcoston’s milk supply is to be handled 
by a few great concerns. 

Nor, from the standpoint of health, which is primary, 
would it apparently be desirable that this milk should 
be handled by a great number of independent receivers 
in Boston. It is much easier to secure proper sanitary 
conditions, to properly police the course of this milk 
from the time it reaches the city of Boston through its 
history to the consumer, when it is handled by a few 
large plants than when taken care of by a great nun- 
ber of small dealers. 


The probable effect of the per-can rate in breaking 
up these monopolistic tendencies in the handling of 
this commcdity in Boston can to some extent be esti- 
mated by what has actually happened under that system 
in other places. The rates under which the milk sup- 
ply of New York is handled are by the can. Recenily 
the attorney-general of that state reported, as a result 
of a most exhaustive investigation undertaken by him, 
that the furnishing of the milk supply of New York 
has beccme an absolute monopoly in the hands of four 
or five concerns; that there is no competition, either 
in the purchase of the milk or in its sale; and he rec- 
ommends as the only possible solution that the state 
fix the price at which this necessity of life shall be 
supplied to the consumer. 


This system has been in effect for the last 5? 
years, and during all that time the milk supply of every 
other large city, so far as cur investigation has ex- 
tended, has been transported at a per-can rate. What 
is the actual result as regards the price paid the farm<’', 
the price charged the consumer, and the quality of 
the supply? 


The evidence in this record upon these points jus- 
tifies the following conclusions: 


The price paid the farmer supplying the Boston 
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market has been distinctly higher than that paid the 
farmer supplying any other large city. 

The price charged the consumer in Boston has been 
just about an average with that charged in cities of 
corresponding size. 


In quality the milk supply of Boston equals and 
probably excels that of any other great city. This last 
fact is found upon the testimony of an expert of the 
United States government, who, as the representative 
of the government, has investigated the milk supply of 
New York, Boston and Philadelphia. 


It is said that notwithstanding the above facts the 
operators who have controlled this monopoly have made 
and are still making undue profits. This the operators 
vigorously deny, insisting that at the present time their 
net profit amounts to but a very moderate return upon 
the investment, in support of which they offered to 
exhibit all their books of account. The Commission 
declined to go into that matter, not deeming it of much 
importance in the disposition of this case. 


It seems probable, therefore, that the present sys- 
tem is the more economical and efficient; that to estab- 
lish the per-can system would result in an increase of 
the expense of transportation, without substantially cor- 
recting the monopolistic tendency in the handling of 
milk which now exists, and that therefore it is in the 
interest of the general public that the present system 
should, under proper restrictions, be continued. 

It does not by any means follow, however, that this 
can be done. We have discussed at considerable length 
the preceding aspects of this subject, because they were 
mainly dwelt upon by the parties themselves, who 
seemed to assume that they ought to be controlling in 
the disposition of the case. In fact, this Commission 
has no jurisdiction to say what shall be done, as a 
matter of public policy, except in so far as the public 
weal must always be considered in exercising our au- 
thority under the Act to regulate commerce. Our duty 
with respect to these rates, and all others, is to inquire 
whether they are in accordance with the provisions of 
the Act to regulate commerce. To this inquiry we now 
come, considering first, the rates now in effect. 

The tariff of the Boston & Maine Railroad provides 
that it will furnish and operate a car of a certain kind 
in a certain manner between specified points for a sum 
which is named. This it will do for any and all persons 
so desiring. In point of fact, this tariff has been estab- 
lished at the request of some individual, and the car 
is in fact operated by that individual alone. It is said, 
therefore, that, while upon its face the tariff is a general 
one, it is in effect an exclusive service for the benefit, not 
of the general public, but of a single shipper. 

While this is true ordinarily in fact, the result arises 
from the situation of the parties and not from the tariff 
or the conduct of the railroad. If no other milk shipper 
avails himself of this tariff it is for the reason that no 
other person has milk to ship from that section in suffi- 
cient quantities. The same objection might be made 
to many carload rates, of which only a single shipper, 
in fact, takes advantage, since he alone is in position 
to do so. 

In one respect the present tariff of the defendant 
is possibly open to objection. It was said in testimony, 
and repeated in argument, that these carload rates are 
constructed upon a mileage basis, but no statement of 





this kind appears in the tariff itself. 
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It was further 
suggested that the Boston & Maine Railroad would put 
on for any shipper for a corresponding distance, as 
well as for this identical distance, a similar car at the 


same rate. The tariff does not so provide, and it seems 
to us that in order to avoid the objection of discrimi- 
nation upon its face some such provision should be 
inserted. If these tariffs contained the general state- 
ment that upon reasonable notice the defendant would 
operate on its regular trains, passenger or freight, these 
milk cars at a given rate per mile, there is no apparent 


reason why the tariff would not in principle be a legal 
one. 


It might happen that the actual operation of these 
cars under the rate established would work out a prac- 
tical discrimination against the per-can shipper, but this 
would result, not from the unlawful character of the 


tariff or the service, but from the relation in the rates 
named. 


The Boston & Maine Railroad does not, however, 
discharge its full duty to the milk-shipping public by 
providing a rate for the movement of that commodity 
in carloads. Where an article 4s shipped both in carload 
and less-than-carload lots, the carrier must provide a 
less-than-carload rate and cannot confine the movement 
to carloads. Milk is habitually moved by the can, and 
the Bostcn & Maine as a common carrier must provide 
a reasonable rate for the per-can movement, 


That defendant already has in effect a mileage per- 
can rate applicable to the movement of milk upon all 
parts of its system, but the complainant objects that 
this rate, as a practical matter, is not available for the 
shipment of milk to* Boston. Most of the milk con- 
sumed in Chicago, St. Louis, Baltimore and Philadelphia 
is not iced in transit. When the Commission heard the 
New York case, icing was not generally provided for 
as a part of that transportation service. 


One cf the regulations of the city of Boston for 
the handling of its milk is that it shall not exceed a 
temperature above 50 degrees F. It is probable that 
the Boston & Maine would be liable to a penalty if milk 
was found in its possession intended for use in the city 
of Boston which exceeded this temperature, and, Cer- 
tainly, the dealer who took it from the car at Boston 
would be in contravention of that regulation. It is 
necessary, therefore, that milk should reach boston in 
the car at a temperature not exceeding 50 degrees, which 
requires for half the year icing facilities. Milk can be 
shipped in the baggage cars of the Boston & Maine 
under its tariffs to any cther point of consumption, like 
Lowell or Lawrence, or any of the cities which surround 
Boston; it cannot, as a practical matter, be sent to 
Boston, for six months in the year, without refrigeration. 
The real question, therefore, is, Must the Boston & 
Maine, in discharging its duty as a common carrier, 
provide icing facilities for the handing of these per-can 
shipments? 

That company insists that it has discharged what- 
ever duty rests upon it in this respect by providing 
for shipment in the leased cars, wherever they are 
operated, of the milk of independent producers. Under 
those tariffs, and as a condition of the putting inte 
service of the leased car, any person desiring to ship 
milk from any station at which that car stops to the 
city of Boston must send it in the operator’s car, paying 
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to the operator the rate per can specified in the Boston 
& Maine tariff plus an additional charge of % cent for 
icing. The complainant contends that the defendant 
cannot perform its duty in this way, for the reason 
that an independent shipper cannot be compelled to 
deliver his property into the hands of his competitor 
and expose his business to the knowledge of that com- 
petitor. 

This contention of the complainant is, in our opinion, 
well taken. The fifteenth section of the Act to regulate 
commerce contains the following provision: 


It shall be unlawful for any common carrier subject to the 
provisions of this act, or any officer, agent, or employe of such 
common carrier, or for any other person or corporation lawfully 
authorized by such common carrier to receive information there- 
from, knowingly to disclose to or permit to be acquired by 
any person or corporation other than the shipper or consignee, 
without the consent of such shipper or consignee, any informa- 
tion concerning the nature, kind, quantity, destination, con- 
signee, or routing of any property tendered or delivered to such 
common carrier for interstate transportation, which informa- 
tion may be used to the detriment or prejudice of such shipper 
or consignee, or which may improperly disclose his business 
transactions to a competitor. 


The above language clearly indicates an intent upon 
the part of Congress to secure to every shipper im- 
munity from a disclosure of his business at the hands 
of a common carrier. Clearly the Boston & Maine is 
not within the provision when it compels a shipper to 
deliver his property into the hands of his competitor for 
transportation. It is further apparent that in this case, 
where all parties are buying in the same section and 
selling in the same market, there might be special rea- 
son for the enforcement of the above rule. 

It perhaps should be said that, while considerable 
quantities of milk are handled by independent shippers 
in the cars of these operators, no complaint has been 
heard from anyone so shipping. «Upon the hearing the 
Commission ascertained the names and addresses of as 
many of these so-called independent dealers as possible, 
sending to them its representative for the purpose of 
ascertaining their attitude in this controversy. No one 
was found who desired to complain, even in private, as 
to the present situation. 

This, however, while it indicates the fairness of 
the present operators, cannot affect our interpretation 
of the statute. Confining our attention to the case 
presented, we hold that a shipper cannot be required to 
deliver his milk for shipment and icing to the operator 
of one of these leased cars, and that in so far as the 
Boston & Maine Railroad rests under a duty to provide 
icing facilities, it cannot discharge that duty by. this 
method. 

The ultimate question, then, is, Must the Boston & 
Maine Railroad furnish icing facilities for its per-can 
shipments of milk? 

In the past there has been much discussion and 
wide difference of opinion as to the liability of railroads 
to furnish refrigeration service when that was neces- 
sary in the carriage of commodities by rail. It is not 
necessary, nor would it be profitable, to review, at this 
time, that discussion, since the whole subject was laid 
at rest by the Hepburn amendment of 1906, which, by 
an addition to the first section, included refrigeration 
in the term transportation, and required carriers to 
furnish the same “upon reasonable request.” Under this 
provision it is the duty of the defendant to furnish this 
refrigeration service when requested, provided that the 
request is a reasonable one. 

A farmer living 200 miles from Boston desires to 
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ship 10 cans of milk to a customer in the city of Boston. 
No other milk is offered for shipment at that station 
or in that vicinity. Should the Boston & Maine be re. 
quired to furnish icing facilities for the transportation 
of this milk? 

It seems clear that it should not. The only way in 
which, as a practical matter, these facilities can be 
furnished is by the operation of a milk car in charge 
of an attendant. The defendant should not be required 
to run this car unless it can carry a sufficient quantity 
of milk to make its operation at a reasonable icing 
charge fairly remunerative. To apply a contrary rule 
would not be in the interest of the general public, 
While the Boston & Maine is required to furnish re 
frigeration, it may exact fair compensation for that 
service, and what is fair must be determined with re- 
spect to its service as a whole. To require it to operate 
these cars for less than a paying load would be to 
necessitate the imposition of an unjust refrigeration 
charge upon shippers so situated that a full load can 
be provided. In our opinion it is not reasonable to 
require of the defendant the furnishing of icing facilities 
for per-can shipments unless milk is offered for trans- 
portation at the per-can rate in sufficient quantities to 
justify the running of a car. We are of the opinion 
that upon reasonable assurance that at least 600 cans 
of milk will be offered the defendant should put in op- 
eration a car, but that it should not be required to 
do this for a less number. 

When we say that 600 cans of milk should be 
offered in order to require the installation of a milk-car 
service, we mean this quantity should be tendered for 
shipment at the per-can rate, not that the entire quan- 
tity of milk originating in a given section should equal 
that amount. Here are 1,100 cans of milk offered for 
shipment, of which 1,000 cans are sold to the operator 
for transportation in his car, while 100 cans are tendered 
for shipment by the can. The 1,000 cans go, possibly, 
to some concentration point, from which it is sent on 
by freight. 

It is evident that we could not require the Boston 
& Maine to establish a tariff for the transportation of 
the 100 cans at a reasonable refrigeration rate and at the 
same time require it to operate the leased car at the 
carload rate. If we require the railroad to put on this 
iced car, we must permit it to fill that car, provided 
sufficient milk originates in that section for that pur- 
pose. In other words, as conditions exist in New Eng- 
land, it is impossible to‘ maintain in effect at the same 
time in the same section these two systems. To put 
in the per-can system is to abolish the leased-car system, 
and this was practically conceded by all parties. 

Now, to put in the per-can system upon the whole 
Boston & Maine Railroad is to materially increase the 
price of transportation, and this, as appears from the 
record before us, must mean a reduction in the price 
paid the farmer, without any corresponding benefit to 
the consumer. We do not think that it is our duty 
to impose upon the Boston & Maine a requirement, at 
the demand of these 100 cans, which will compel the 
producers of the 1,000 cans, which prefer the other sys 
tem, to accept a less price for their milk. When milk 
is offered for shipment by the can in such quantities 
that the Boston & Maine can provide a milk car at 4 
reasonable charge, then it is its duty to do so, but 
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until! such offerings are made it is not, in our opinion, 
reasonable to require it to furnish refrigeration facilities. 

Nor do we think that this-imposes any undue bur- 
den upon the shipping pubic, nor gives to the operators 
of these leased cars any undue advantage, for the reason 
that if there is any considerable demand for a per-can 
movement, the necessary facilities must be provided by 
the railroad. If any milk dealer or any combination 
of milk dealers in the city of Boston, if any farmer ot 
any combination of farmers in the country can offer 
for shipment not less than 600 cans of milk, it is the 
duty of the Boston & Maine Railroad, under our holding, 
to put on a milk car. If there is no demand for a 
per-can movement to that limited extent, we feel that 
the defendant cannot be reasonably required to furnish 
these refrigeration facilities. 


The per-can rate may be so high as compared with 
the carload rate as to give to the carload shipper an 
undue preference. If the Boston & Maine did operate 
a milk car upon its per-can schedule the cost of trans- 
portation by that means might be so much more to the 
independent shipper than the cost of transportation under 
the leased car to the operator as to give to the operator 
a virtual monopoly of the business. Manifestly these 
two rates must be properly adjusted with reference to 
each other. If the present relation is wrong, it may 
be inquired into and corrected, but in this record no 
such question has been presented. 


The attorney for the Boston & Maine Railroad stated 
upon the argument that no person actually desiring to 
ship milk under the rates attacked had appeared in 
connection with these proceedings either as a com- 
plainant or a complaining witness; and this is true, 
remembering that the rates in question are those apply- 
ing, not to the state, but to the interstate movement 
of milk. No farmer producing milk which can be shipped 
under these rates is, so far as this record shows, dis- 
satisfied with the present system. No dealer in the 
city of Boston desiring to ship milk from the country 
under these rates is, so far as we can ascertain, com- 
plaining. Certain farmers of the state of Massachusetts 
do protest, and the attorney-general of the state of 
Massachusetts joints this protest in the name of that 
commonwealth, This suit is an attempt upon the part 
of Massachusetts to compel the withdrawal of the leased- 
car system from territory without that state, and the 
reason for this is to be found in the legislation of 
Massachusetts touching the transportation of milk. 


As already stated, three large operators at the pres 
ent time purchase in the country and transport to 
Boston the bulk of the milk which supplies that city. 
It has been further noted that these operators enter 
into contracts with the farmers covering usually a period 
of six months for the furnishing of this milk at the 
different railroad stations. These three concerns have 
handled the milk of Boston for several years past sub- 
stantially as they do to-day. 


It had come to pass that the farmers had also 
combined, so that they were represented by an assccia- 
tion of producers, and whenever the time came for a 
renewal of these milk contracts with the farmers the 
Matter of price, etc., was taken up between the oper- 
ators upon the one side. and this representative of the 
Producers upon the other. Since but a single operator 
purchased in a given territory, the producers were, in 
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these negotiations, apparently at the mercy of the op- 
erator. 


“The result was that the farmers who, with increas- 
ing cost of production, were demanding an increased 
price for their milk, found it extremely difficult to en- 
force that demand, and they naturally attributed this 
difficulty to the fact that there was no competition in 
the purchase of their product. It seemed to them that 
the main reason why but a single buyer cathe into their 
territory was to be found in the system of transportation 
under which this milk was handled. As often, there 
fore, as difficulty arose over the price to be paid the 
farmer there was an outcry upon the part of the farmer 
against the carload system, and this led to a continual 
agitation of the milk rate. 


In the spring of 1910 this dispute between the pro- 
ducer and the operator reached an acute stage. The 
farmers demanded an increase in price, which the op 
erators refused. Thereupon the farmers struck and de- 
clined to furnish milk except at the price demanded by 
them. The operators made most strenuous efforts to 
obtain milk from other sources and succeeded in sup- 
plying Boston, after a fashion; but the attention of the 
public was sharply drawn to this situation in which 
the consumers of milk in the city of Boston were appar- 
ently at the mercy of these contending factions. It was 
said and believed that the leased-car system was re- 
sponsible for the condition and that had the railroads 
bringing in Boston’s milk supply been operating under 
a per-can system the situation could not have arisen. 


The Massachusetts legislature, which was then in 
session, investigated the matter, and finally enacted what 
is known as the Saunders bill. This bill provides that 
no railroad company shall apply to the transportation of 
milk by the can a higher rate than is charged for the 
transportation of milk in large quantities, and that it 
shall furnish the same facilities in the one case as in 
the other. It further provides that the rate charged 
by the can shall be no greater upon any part of any 
railroad in that state than is charged for a longer dis- 
tance upon any other part of that railroad. 

Under this Bill the Boston & Maine Railroad is 
obliged to receive upon any part of its system in Massa- 
chusetts a single can of milk, giving to the transportation 
of that can the same facilities and the same rate at 
which it would receive and transport a carload of milk. 
That system has been in effect in the state of Massa- 
chusetts since August 1, 1910, and is still in effect. 

The rates established by the can are as low and 
perhaps somewhat lower than those fixed by this Com- 
mission in the New York case. There is no allegation 
in this case that they are unreasonably high, nor that 
they are not fair per-can rates as compared with the 
carload rates which the operator enjoys under the leased- 
car system. They do, however, result in a distinctly 
higher transportation charge than the carload rates in 
effect between interstate points and Boston, as they 
properly may and should. The result is that the Massa- 
chusetts farmer is paying more for the transportation 
of his milk than are farmers in adjacent cities. 

The record further indicates that up to the present 
time this Massachusetts milk has been sold to the same 
operators who formerly bought it and who still buy milk 
in adjoining territory. These operators have reduced the 
price to the Massachusetts farmer by just the amount 


itis 
BAe PASTS 
i eG 


a nar 


cee aed 











































































































282 


of increase in the transportation charge. 


It follows, there- 
fore, that the producer of milk in Massachusetts is to-day 
paying a higher rate of transportation and receiving a 
less price for his milk than is the producer in sur- 


rounding territory. It is this discrimination against the 
Massachusetts farmer in price which is really atacked 
in this proceeding. 


It is claimed by the operators, and suggested by 
others, that this legislation was hastily and inadvisedly 
enacted, and that it will at an early date be repealed. 
We do not so understand the situation. The governor 
of the state was asked to interfere before the Saunders 
bill went into effect as well as after, and declined to do 
so. One legislature has intervened since the passage of 
that act without any modification of the original enact- 
ment, The attorney-general of Massachusetts is before 
us, insisting not only that this policy will be continued 
in Massachusetts, but that it should be applied every- 
where. We must assume that the state of Massachusetts 
has declared in favor of the per-can rate as the settled 
policy of the state. 


It is certainly desirable that the system of trans- 
portation prevailing from state and interstate points into 
the city of Boston should be uniform. It often happens 
that the same car could most economically transact partly 
state and partly interstate busoness, which does not seem 
to be possible under the present arrangement. It is 
further true that in no way can absolute equality in 
transportation conditions between state and interstate 
producers be obtained unless the same rates of trans- 
portation are applied. We should be glad, therefore, to 
bring the interstate into conformity with the state rates, 
if we felt that this could be done in justice to interstate 
shippers. 


In theory, there is no discrimination against the pro- 
ducer of milk in Massachusetts at the present time. It 
is true that the expense of his transportation is greater, 
but it is greater because he elects to employ a system 
of transportation which is more expensive. He employs 
that system as a matter of policy, because, under it, 
wider competition, and therefore a better price, will be 
obtained by the producer. What the producer loses in 
transportation charges by employing the more expensive 
system he is supposed to gain in the price obtained. 
Up to the present time he has gained nothing in price, 
but, upon the contrary, has been compelled to sustain 
the burden of the increased cost of transportation. 

Our belief is that to extend the per-can system to 
all territory would produce exactly the result which has 
been produced in the state of Massachusetts. It would 
increase the actual cost of the service, and that would 
properly increase the charges made by the railroad com- 
pany. Under the per-can system these farmers would 
sell to these same operators, but the operators would 
pay a reduced price, since the cost of carrying their milk 
to market has been increased. It is not within our dis- 
cretion to prohibit the defendant from maintaining the 
carload system, sinee that is not unlawful under the Act 
to regulate commerce; nor should we compel the Boston 
& Maine Railroad to furnish these icing facilities, when, 
in our opinion, it is unreasonable to do so. But, even if 
we were free to exercise the fullest discretion, we should 
hesitate to impose this burden upon the 70 per cent of 
th milk produced outside that state in deference to the 
30 per cent which is produced within it. 
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In the past the per-can rate has probably been too 
high in comparison with the carload rate. It is claimed 
that today these rates stand in a proper relation, owing, 
partly, to an advance of about 25 per cent in the carloaq 
rate and, partly, to a material decrease in the per-can 
rate. If the relation of these rates is not properly ad- 
justed now, it should be. As we have said, the carload 
shipper is entitled to a better rate than he who can only 
present for shipment a less-than-carload, since the cost 
of the service is less, but that difference must not be 
greater than circumstances warrant. 

Up to the present time the only method of trans. 
porting milk to the Boston market has been in the cars 
of the operators, since the Boston & Maine Railroad 
neither has operated nor been ready to operate refrig- 
erator cars under any circumstances itself. It may there 
fore, with truth, be said that hitherto this system of 
transportation has given to these operators a virtual mo- 
nopoly in the handling of milk. While it is probable that 
the milk supply of Boston will continue to be handled 
in the future, as to-day, by a comparatively few large 
concerns, we do not think that under our decision that 
can be fairly attributed to the system of transportation, 
except in so far as the carload rate always gives an 
advantage to the one who can make use of it over the 
less-than-carload shipper. It can hardly be said, when 
the Bagton & Maine Railroad stands ready to furnish re- 
frigeration facilities from any and all points upon its 
line, where a minimum of 600 cans from a given section 
is offered for shipment at the per-can rate, that a mo- 
nopoly is created in favor of the carload shipper by the 
impossibility of obtaining transportation in smaller quan- 
tities. 

Our conclusions are: 

I. That the leased-car system is not, if the tariffs 
are properly framed, unlawful. 

Il. That a per-can rate bearing a proper relation to 
the carload rate should be established. 

Ill. That where, as to the city of Boston, milk must 
be handled under refrigeration, icing facilities should be 
provided when shipments at the per-can rate are offered 
from a given section equaling 600 cans per day. 

These conclusions have been reached after thorough 
investigation and painstaking consideration, and seem to 
necessarily follow from the application of the act which 
we administer to the facts. now existing. Should con 
ditions change in the future, a different result might 
follow. 

No affirmative order is required at this time, but 
inasmuch as complications may arise in the future touch- 
ing the application of the principles laid down, the case 
will be reserved for further proceedings. 


Advances in Class Rates 
OPINION NO. 1750 
Investigation and Suspension Docket No. 54. 
IN THE MATTER OF THE INVESTIGATION AND 
SUSPENSION OF ADVANCES IN CLASS RATES 
BY CARRIERS. 


Submitted October 16, 1911. Decided February 5, 1912. 


Proposed increased class rates from St. Paul, Minneapolis and 
uluth to Buffalo, Pittsburgh and other points in Central 
Freight Association territory not shown to be reasonable. 


G. L. Hubbell for R. E. Cobb and the Northwestern 
Cream Shippers’ Association. 
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Herman Mueller for Western Freight Traffic Associa- 
tion. 

T. A. MeGrath for Minneapolis Traffic Association. 

W. F. Dickinson and R. G. Brown for Chicago, Rock 
Island & Pacific Railway Company. 

W. H. Hosmer for Western Trunk Line Committee. 

Cc. ©. Wright for Chicago & Northwestern Railway 
Company. 

Report of the Commission. 
McCHORD, Commissioner: 

This proceeding involves the reasonableness of pro- 
posed increased class rates from St. Paul, Minneapolis 
and Duluth, Minn., to Buffalo, Pittsburgh and other 
points in Central Freight Association territory. Supple- 
ment No, 9 to Hosmer’s I. C. C. No. A-92, to have become 
effective August 1, 1911, withdrew joint class rates from 
and to the points in question, leaving in effect combina- 
tions which aggregated higher charges. By order of this 
Commission, entered July 26, 1911, this schedule was sus- 
pended until November 29, 1911, and an investigation by 
the Commission into the reasonableness of the increased 
rates instituted. November 29, 1911, the schedule was 
further suspended until May 29, 1912. 


The commodities chiefly affected are butter and eggs, 
less than carloads. Official Classification rates butter, 
n. 0. s., less than carloads, in tin cans or pails, in cases 
or barrels, second class; in wood, second class; in glass, 
packed, or in earthenware crocks or jars, in cases or 
barrels, first class; eggs packed in barrels or in wooden 
ege cases or carriers, less than carloads, second class. 
The present joint class rates from St. Paul, Minneapolis 
and Duluth to Buffalo have been in effect for a number 


of years. These rates are governed by Official Classifi- 
cation and are as follows: 

TE. wie phan cme 1 2 3 4 5 6 

BOS Sid wih duc 95 79 60 42 36.5 29.5 


Joint rates were first effective westbound, and when 
the eastbound rates were published they were made the 
same as the westbound rates. The suspended schedule 
does not change the rates westbound but withdraws the 
eastbound joint rates, leaving in. effect the following 
combinations, Western Classification, which rates both 
butter and eggs second class, applying to Chicago: 

To Chicago— 


SEE sos He db 00.6 Hb eee °4 2 3 4 5 

Re e's Who Wane sO &e 60 50 40 25 20 
Beyond— 

MN TERN BS x a on oddde be 45 39 30 21 18 
Through— 

PE les a6 ooweewaweneg 105 89 70 46 38 
Increase— 

Me coast Oita is 10 10 10 4 1.5 


While all class rates are involved, it will be sufficient 
for the purposes of this report to consider as typical the 
second-class rate from St. Paul to Buffalo. 

The reason assigned by defendants for the advance 
in the rate to Buffalo is that the western carriers were 
being deprived of revenue on shipments to New York 
“on account of the fact that rates on butter and eggs 
Were being manipulated by billing locally to Buffalo and 
reconsigning, thereby defeating the through published 
tariff rates on butter and eggs.” There is no joint rate 
from St. Paul to New York. The combination based on 
‘Chicago is $1.15, constructed 50 cents to Chicago and 
65 cents east. Of this rate the lines west of Chicago 
receive their full local of 50 cents. Based on Buffalo, 
the combination is $1.12, made up of the 79-cent joint 
Tate to Buffalo and 33 cents beyond. Based on Chicago, 
the combination rates to Buffalo aggregate 89 cents, the 
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10 cents shrinkage in the joint rate of 79 cents being 
absorbed by the western carriers. On shipments billed 
to Buffalo, the western lines receive only 40 cents, 10 
cents less than their local rate to Chicago, allowing 
full local of 39 cents to the eastern roads. The allega- 
tion that shipments were consigned to Buffald and from 
there rebilled to New York is not supported by the record, 
and defendants were unable to cite a specific instance. 
If so handled, the western lines would receive only 40 
cents—their proportion of the 79-cent joint rate to Buf- 
falo—while the eastern roads would receive the remain- 
ing 39 cents and 33 cents from Buffalo to New York, 
a total of 72 cents, or 7 cents more than their Chicago- 
to-New York rate. It is contended that if the shipments 
were consigned through to New York, the western lines 
would receive their full local of 50 cents to Chicago 
and the eastern lines their rate of 65 cents. It was not 
explained how the shipper could be subjected to the 
payment of a rate of $1.15 when there was in effect a 
combination based on Buffalo aggregating only $1.12. 
It was stated, however, that if the $1.12 rate were ap- 
plied to a through shipment the eastern lines would re- 
ceive 65 cents and the western lines the remainder, 47 
cents, a so-called shrinkage of 3 cents in the revenue 
of the latter. It is practically admitted by the western 
lines that they are content with their division of the 
79-cent joint rate on all business to Buffalo proper, but 
on business to New York they desire their full local 
to Chicago. Briefly stated, therefore, an advance in 
the rate to Buffalo is proposed, not because the Buffalo 
rate is considered too low, but because on shipments 
ultimately going to New York City and rebilled at 
Buffalo the western carriers lose revenue to which they 
would be entitled were the shipments billed through. 
While the situation is peculiar and, from the standpoint 
of the western lines, may require remedy, we are not 
prepared to say that the joint rate to Buffalo, so long 
effective and practically admitted to be reasonable, should 
now be increased because of loss of revenue to one of 
the carriers not on traffic to that point, but by reason 
of the interline division of such joint rate when used 
as a factor in constructing a combination to New York. 
The tonnage to Buffalo is shown to be heavy and the 
burden of the advance would be borne almost entirely 
by thst traffic. So far as the shipper is concerned, the 
only difference in the rates to New York is the differ- 
ence between the combination of $1.15 based on Chicago 
and $1.12 based on Buffalo, and it is difficult to under- 
stand why shippers should undertake to rebill at Buffalo 
when the $1.12 combination could lawfully be obtained 
on through shipments. It was proposed by the shippers 
that the joint rate to Buffalo be advanced so as to make 
the rate to New York the same on both the Chicago and 
Buffalo combinations. This would mean an advance of 
three cents in the rate to Buffalo, making the same 82 
cents. On basis of the divisions now in effect, this would 
give the western carriers 43 cents, and while it would 
reduce.the alleged shrinkage in the revenue of those 
lines it would not cure the condition now said to exist. 
In our opinion, the proposed increased rates are not 
shown to be reasonable. The question appears to be 
one of divisions and should be adjusted by the carriers 
themselves without disturbing the Buffalo rate. We shall 
therefore expect defendants to withdraw the supplement 
which proposes to cancel the aforesaid joint rates. If 
this is not done, the Commission will take such further 
action as will give effect to the views herein expressed. 
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COMMERCE COURT RULINGS 


Assumes Jurisdiction Over Reparation Cases, 
Which It Rules Should Be Decided 
on ‘Merits 


Union Stock ic Mende Case 


UNITED STATES EX REL ATTORNEY-GENERAL 
vs. 
UNION STOCK YARD AND TRANSIT CO. ET AL. 


On Petition for Rehearing. 

Mr. Blackburn Esterline and Mr. William E. Lamb, 
special assistants to the attorney-general, for the United 
States. 

Mr. Ralph M. Shaw for Union Stock Yard and Tran- 
sit Co. of Chicago and for the Chicago Junction Railway 
Company. 

Mr. Willard M. McEwen for Louis Pfaelzer & Sons. 

Before Knapp, presiding judge, and Archbald, Hunt, 
Carland and Mack, judges. 


{February 13, 1912.[ 
MACK, Judge: 

It is urged that this court, in the opinion hereto- 
fore filed, has too narrowly limited its jurisdiction in 
declining to consider whether or not the proposed pay- 
ment by the Stock Yards Company to the Pfaelzers is 
a rebate or discrimination forbidden by law. 

Counsel contend that inasmuch as the Junction Com- 
pany, which is alleged and has been found by us to 
be a common carrier engaged in interstate commerce, 
is one of the defendants, therefore, under section 2, as 
well as under section 3, of the Elkins Act, other parties 
not common carriers involved in the subject matter of 
the proceedings may likewise be proceeded against in 
the same action. 

But as we stated in the former opinion, two entirely 
separate cases have been joined in this proceeding, the 
one against the Junction Company and the Stock Yards 
Company to compel compliance with sections 6 and 20 
of the Act to regulate commerce; the other against the 
Stock Yards Company, the Investment Company and 
the Pfaelzers, under the Elkins Act, to enjoin an alleged 
discrimination and rebate. 

While we have not, of our own motion, dismissed 
the petition for misjoinder of actions and multifarious- 
ness, nevertheless we cannot deal with the case other- 
wise than as involving the two distinct causes of action; 
the fact that the Junction Company is a party to the 
first of these does not make it also a party to the sec- 
ond. No relief of any kind is prayed for against it in 
respect to the alleged discrimination and rebate. If, as 
we interpret sections 2 and 3 of the Elkins Act, a pro- 
ceeding thereunder in equity cannot be maintained 
against parties other than a common carrier engaged 
in interstate commerce unless on proper allegations 
relief is also sought against the Commission by such a 
carrier of one or more of the acts therein prohibited, 
the fact that the Junction Company, which is such a 
carrier, is a party defendant on the other branch of the 
case furnishes no basis for this proceeding against the 
other defendants. 

But counsel further urge that, inasmuch as the 
Stock Yards Company is, in good faith, alleged to be an 
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interstate common carrier, this court not only has juris. 
diction but is in duty bound to determine the legality of 
the contract with the Pfaelzers. 

There is no question as to the jurisdiction of the 


court in the premises; the petition purports to state a 
case under the BHikins Act. If the defendants had ad. 
mitted that the Stock Yards Company was an interstate 
common carrier, the only question to be determined py 
this court would have been the legality of the contract. 
But when the defendants denied this allegation, they 
raised an issue of fact the determination of which neces- 
sarily preceded any consideration of the issue of law. 
When that issue of fact was decided in their favor the 
petition had to be dismissed. 

The court nevertheless had the power and the right 
to base its decision on either or both of two possible 
grounds, and if we had been clearly of the opinion that 


‘such a contract as the one in question, made by an 


interstate common carrier, were legal, the petition would 
have been dismissed on both grounds. 

The only case stated, or that could properly have 
been stated in the petition, was one charging that an 
interstate carrier had made a contract in violation of 
the-law. Defendants, however, are now asking us to 
decide a totally different question—whether or not 
such a contract made by one not a carrier is legal. 
However important it may be to them to secure an 
authoritative ruling thereon, any answer that we might 
give would not be responsive to the issues raised in the 
case before us, and would, therefore, be a mere dictum, 
and of no binding force. 

No authority has been vested in this court-to advise 
parties, on their application, whether proposed under- 
takings would, if consummated, violate the law, or, on 
the application of the government, to enjoin the Con- 
mission of alleged illegal acts, except only when such 
an injunction is sought against an interstate common 
carrier. 

An order will therefore be entered in accordance 
with the original opinion filed herein. 





Demurrers Overruled 


RUSSE & BURGESS 
vs. 

INTERSTATE COMMERCE COMMISSION, RESPOND- 
ENT; AND UNITED STATES, ILLINOIS CENTRAL 
RAILROAD COMPANY AND ATCHISON, TOPEKA 
& SANTA FE RAILWAY COMPANY, INTERVENERS. 


On Demurrer to Petition. 

For opinion of Interstate Commerce Commission see 
13 Inter. Com. Com. Rep., 668. See also 190 Fed., 659. 

Mr. W. A. Percy for petitioners. 

Mr. P. J. Farrell for Interstate Commerce Com- 
mission. 

Mr. James A. Fowler, assistant to the Attorney Gen- 
eral, and Mr. Blackburn Esterline, special assistant to the 
Attorney General, for the United States. 

Mr. R. Walton Moore, Mr. Frank W. Gwathmey, Mr. 
Robert Dunlap and Mr. T. J. Norton for intervening 
carriers. 


Before Knapp, presiding judge, and Archibald, Hunt, 


Carland and Mack, judges. 


[February 13, 1912.] 
ARCHBALD, Judge: 


Complaint was made to the Commission by the p¢ 
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titioners, Russe & Burgess, with others, against numerous 
railroads, members of the Trans-Continental Freight Bu- 
reau, charging that excessive rates had been exacted for 
the transportation of lumber from Chicago and Missis- 
sippi River points to the Pacific Coast, and asking for 
reparation. The Commission, upon due investigation, 
found that the existing rate of 85 cents per 100 pounds 
was more than was reasonable; that 75 cents was a 
reasonable rate, which it fixed as the maximum rate for 
the future; and that the complainants were entitled to 
reparation on this basis for shipments subsequent to the 
filing of their complaint, but not on prior shipments be- 
cause of laches. And on application for a rehearing by 
complainants this ruling was re-affirmed. The petitioners 
thereupon filed their biil in the Circuit Court of the 
United States for the Northern District of Illinois, praying 
that the order of the Commission, so far as it denied 
reparation prior to the filing of the complaint, be set 
aside and the Commission enjoined and required to pro- 
ceed and correct its order so as to allow the reparation 
contended for, ascertaining by appropriate action the 
amounts severally due to the different petitioners. There 
was also a prayer for a decree against the respondent rail- 
roads for the amount of the excess charges which had 
been paid, but it was admitted that this feature of the 
case could not be maintained and it was therefore aban- 
doned. On the organization of the Commerce Court the 
case was transferred here, and—without stopping to note 
certain intermediate proceedings—it now comes up, on de- 
murrer to the petition in which all parties join, on the 
general ground that the court has no authority to review 
the action of the Commission in the premises. 

The exact position taken by the Commission with re- 
gard to the petitioners’ claim for reparation is best shown 
by what it has to say of it. After finding that the 85-cent 
rate complained of was an unreasonable rate and that 
75 cents at most was just and reasonable and for two years 
thereafter not to be exceeded, and having also considered 
whether the shippers had in fact been damaged, the excess 
rate as it was contended having been added to the price 
at which the lumber was sold and paid for by the con- 
sumers, which contention was negatived, the Commission, 
speaking by Mr. Commissioner Prouty, says: 

“These complainants were shippers of hardwood lum- 
ber to this destination, and they were entitled to a reason- 
able rate from the defendants for the service of transporta- 
tion. An unreasonable rate was in fact exacted. They were 
thereby deprived of a legal. right, and the measure of 
their damage is the difference between the rate to which 
they were entitled and the rate which they were com- 
pelled to pay. If complainants were obliged to follow 
every transportation to its ultimate result and to trace 
out the exact commercial effect of the freight rate paid, 
it would never be possible to show damages with sufficient 
accuracy to justify giving them. Certainly these defend- 
ants are not entitled to this money which they have taken 
from the complainants, and they ought not to be heard to 
say that they should not be required to refund this amount 
because the complainants themselves may have obtained 
some portion of this sum from the consumer of the com- 
modity transported.” 

It was thus distinctly found that an unreasonable rate 
had been exacted by the carrier; that thereby the ship- 
pers were deprived of a legal right; and that they had been 
damaged the difference between what they had been 
compelled to pay and that which was just and reason- 
able. And from this it would seem to follow that they 


. 
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were entitled to reparation for that which had thus been 
unlawfully required of them, the refusal of which relief 
by the Commission amounted to the denial of a legal right 
where it should have been upheld. The Commission meets 
the situation, however, as follows: 

“Neither,” as it is said in the report, “should 
these complainants be permitted to slumber upon 
their rights and to accumulate against these defendants 
a claim for damages which may not represent in its en- 
tirety an actual loss to the complainants. The burden of 
an unjust freight rate usually rests upon the consumer, 
who cannot and does not recover. Claims for reparation 
should, therefore, be promptly presented and actively 
prosecuted. We shall allow the complainants reparation 
in this case in the amount of the difference between the 
rate actually paid and the rate of 75 cents, which is 
established and which is found to have been a reasonable 
rate from the date of the filing of this petition, but, follow- 
ing the case of Thompson vs, Illinois Central Railroad, 
no reparation will be allowed by reason of shipments made 
previous to the date of the filing of the complaint.” 

The Commission, in other words, after finding all the 
elements of a just and legal claim in favor of the pe 
titioners against the carriers which have intervened, has 
denied reparation as to anything preceding the filing of 
the complaint, on the ground that in its opinion the pe- 
titioners were guilty of laches. Up6én what considera- 
tions laches is predicated, other than delay, is not indi- 
cated. But without dwelling upon this the fact remains 
that, in the face of the admitted showing made, reparation 
was refused as to shipments before the complaint was 
filed, although allowed after that date, a distinction for 
which there is no apparent sanction. Having made out 
a complete prima facie legal claim the petitioners were 
entitled to have it recognized and sustained to its full 
extent, and reparation awarded accordingly. No doubt 
the claim was subject to the limitation imposed by the 
statute (sect. 16), by which complaints of this character 
must be filed with the Commission within two years from 
the time when the cause of action accrues, whatever be 
the construction given to that provision. Arkansas Fer- 
tilizer Co. vs. United States, not yet reported. But there 
is nothing to sustain the idea that any part of it could 
be thrown out upon the equitable ground of laches. The 
plain question presented in every application for repara- 
tion is whether the rate which has been charged is rea- 
sonable or unreasonable; and if unreasonable, the extent 
to which it is so. On this both the shipper and the car- 
rier are entitled to an explicit finding; this, if found in 
favor of the shipper, being the foundation of his cause of 
action. Texas & Pacific R. R. vs. Abilene Oil Co., 204 
U. S., 487. Morrisdale Coal Co. vs. Penn. R. R., 183 Fed., 
929. Robinson vs. Balt. & Ohio R. R., decided by the Su- 
preme Court, January 9, 1912, not yet reported. And, 
except possibly to determine the shipments to which the 
rate which is condemned applies, and the number of tons 
or pounds, or however the freight is measured, in order to 
get at the gross over payment and award damages accord- 
ingly, the duty of the Commission ends with this finding. 
It can add nothing to the case which is so made out nor 
detract anything from it. The prima facie right of the 
shipper to reparation at the hands of the carrier, with these 
facts found in the shipper’s favor, is thereby established, 
and the rest is for the courts, in case the order of the 
Commission is not accepted and complied with. It is not 
for the Commission to consider and pass upon other ques- 
tions which may arise, by which the ultimate right to 
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recover may be affected. It does not try out the case on 
its merits, but only the one particular phase of it. And 
above all, is not the Commission empowered to restrict the 
operation of a claim in all respects valid on its face upon 
the supposed applicability of some equitable doctrine, 
such as laches? 

In the present instance the order of the Commis- 
sion, limiting the reparation allowed to shipments after 
the complaint was filed, is the result of a clear mis- 
apprehension of the law, which renders it invalid. St. 
Louis Hay & Grain case, 214 U. S., 297; Stickney case, 
215 U. S., 98; Willamette Valley case, 219 U. S., 433. 
Inter. Com. Commission vs. Union Pacific R. R., decided 
by the Sup. Ct. Jan. 9, 1912, not yet reported. As 
already stated, the petitioners, judged by the Commis- 
sion’s own report, apparently made out a perfectly legal 
claim, not only as to shipments after the complaint, but 
also as to those before it. The right to reparation, in 
view of this, cannot be limited, as has been done, to 
that which accrued after the complaint was filed. The 
petitioners are entitled to go back of that, so far at 
least as concerns the proceedings before the Commission, 
until barred by the statute; and to have the merits of 
their claim considered and passed upon unhampered 
by any mistaken view to the contrary. The petition, 
therefore, on its face sets forth a good case for relief. 
and there is no ground for the demurrer. 

The demurrer will be overruled and the respondents 
directed to answer over. 





No. 19.—October Session, 1911. 





THOMPSON LUMBER COMPANY 
Vs. 
INTERSTATE COMMERCE COMMISSION, RESPOND- 
ENT; AND UNITED STATES, AND ILLINOIS CEN- 
TRAL RAILROAD COMPANY, INTERVENERS. 





On Demurrer to Petition. 

(For opinion of Interstate Commerce Commission see 
13 Inter. Com. Com. Rep., 657.) 

W. A. Percy for petitioners. 

P. J. Farrell for Interstate Commerce Commission. 

James A. Fowler, assistant to the attorney-general, 
and Blackburne Esterline, special assistant to the attor- 
ney-general, for the United States. 

R. Walton Moore and Frank W. Gwathmey for Illi- 
nois Central Railroad Company. 

Before KNAPP, Presiding Judge, and ARCHBALD, 
HUNT, CARLAND and MACK, Judges. 


(February 13, 1912.) 
ARCHBALD, Judge: 

This case does not differ in principle from that of 
Russe & Burgess, just decided. Indeed, the two are 
linked together by the Commission, the decision in the 
one on the subject of laches being given as a reason 
for the decision in the other. 

The rate complained of before the Commission was 
that on hardwood lumber from Memphis to New Or- 
leans for export. The rate charged was 12 cents a 
hundred pounds, and complaint was made against the 
Illinois Central Railroad, the Yazco & Mississippi Valley 
Railroad and the St. Louis, Iron Mountain & Southern 
Railroad, these being the three lines by which ship- 


——— 








ments of such lumber are made between the points 
mentioned at the rate in question. The Commission dis. 
missed the complaint as to the St. Louis, Iron Mountain 
& Southern, but held that as to the Illinois Centra] and 
the Yazoo & Mississippi Valley, the 12-cent rate was 
unreasonable, 10 cents per hundred pounds being fixed 
as the maximum. The Yazoo & Mississippi Valley was 
not served in the present case and has not appeared, 


and the case therefore proceeds only against the Illinois 
Central. 


As to the reparation claimed on the 10-cent basis, 
the Commission said: 

“We cannot award damages in this case based upon 
the use of the 12-cent rate up to the date of the filing 
of the complaint, because of the laches of the com- 
plainants and because the record does not conclusively 
disclose that the rate was umreasonable prior to said 
date. The questions of law as to the reparation and 
the amount thereof under the above ruling will be re 
served for consideration at a later date.” 


Not satisfied with the situation in which the case 
was so left, the petitioners applied for a rehearing and 
modification of the order, assigning, among other things, 
that the Commission erred in the ruling made, it being 
urged in that connection in the brief filed that there 
was no place for the application of the doctrine of 
laches, nor for any limitation other than that imposed 
by the statute, and that in holding the petitioners to 
conclusively prove the unreasonableness of the rate 
prior to the filing of the complaint the Commission was 
enforcing a degree of proof not justified upon any prin- 
ciple. But, notwithstanding this, and with its attention 
thus called to the matter, the Commission in a further 
report declined to modify the order. The present bill 
was then filed, the same as in the Russe & Burgess case, 
in the Circuit Court of the United States for the North- 
ern District of Illinois, and after the same intermediate 
proceedings comes up now on demurrer by the Inter- 
state Commerce Commission joined in by the United 
States, and the Illinois Central Railroad intervening. 

Nothing need be added to what is said in the 
Russe & Burgess case on the subject of laches. So 
far as the action of the Commission in refusing com- 
plete reparation is based on the application of that 
doctrine to shipments which preceded the filing of the 
complaint, it is clearly invalid. 

The other ground assigned by the Commission for 
its action, in our judgment, is equally untenable. To 
require conclusive proof of the uwnreasonableness in the 
past of the rate complained of was to set up a standard 
which is exacted, if ever, in only the most extreme 
cases. “Where an adverse presumption is to be over- 
come, or, on grounds of public policy and in view of 
peculiar facilities for perpetrating injustice by fraud and 
perjury, a degree of proof is sometimes required which 
is variously designated as ‘clear,’ ‘clear and conclusive,’ 
‘clear, precise, and indubitable,’ ‘convincing,’ ‘unequiv- 
ocal,’ etc.” 17 Cycl., 771. Conclusive evidence is that 
which is incontrovertible—that is to say, either not open 
or not able to be questioned. Wood vs. Chapin, 19 
N. Y., 509, 515. Where it is said that a thing is con- 
clusively proved, it means that that result follows from 
the facts shown as the only one possible. People vs. 
Stephens, 13 N. Y., Supp., 1112, 1114. Conclusive proof 
means either a presumption of law, or evidence so 
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strong as to Overbear anything to the contrary. Haupt 
ys. Pohlman, 24 N. Y., Sup. Ct., 121, 127. 

In a civil action the complainant is never bound to 
do more than sustain his case by a preponderance of 
the credible evidence. Louis. & Nash. R. R. vs. Jones, 
93 Ala., 376. Ford vs. Chambers, 19 Cal, 143. Tread- 
well vs, Whittier, 80 Cal. 574. Williams vs. Watson, 
34 Mo., 95. Strauss vs. Field, 90 N. Y., 640. Crabtree 
ys. Reed, 50 Ill., 206. McDeed vs. McDeed, 66 Ill, 545. 
Graves vs. Cowell, 90 Ill., 612. To instruct a jury that 
they must be conclusively convinced is a manifest error. 
Hiester vs. Laird, 1 W. & S., 245. 

In the case in hand it was only necessary for the 
petitioners to show by a preponderance of proof that 
the rate in the past—as it was found by the Commission 
that it would be for the future—was not a just or reason- 
able rate; and if they did this, it was all that could 
be required of them. No doubt the Commission had 
the right to call for proof that was reasonably con- 
yincing. But it-had no right to array itself against 
that which was produced, to the extent of holding that 
it was not conclusive; which was in effect saying that 
nothing short of what was incontrovertible would sat- 
isfy it. 

Nor can this be passed over as an inadvertence or 
as meaning no more than that the evidence, so far. 
as coneerned the past, was not satisfactory. If this 
was all there was to the case of course nothing could 
be made of it. But by the petition for a rehearing and 
the argument that was made in that connection the 
attention of the Commission was directly called to the 
effect of the ruling, ahd after due consideration it was 
adhered to. If, therefore, the matter was left in any 
doubt by the original report, there can be none by the 
later one. By the express reiteration of the former 
ruling it was thereby declared, not that the evidence 
was not satisfactory or unconvincing, but that it was 
not conclusive, and that none other would be sufficient. 
This was asking more of the petitioners than was 
warranted; and the action of the Commission in refusing 
reparation as to the past upon that ground is invalid. 

It is said, however, that the question of reparation 
was reserved for further consideration, and that there 
is therefore nothing final. But, according to the report, 
the only reservation was of the question of law as to 
the amount of reparation to which the parties were 
entitled under the ruling made, which in no respect 
relieves the situation. As already said in the Russe & 
Burgess case, the petitioners were entitled to have the 
reasonableness or unreasonableness of the rate in con- 
troversy considered and determined fairly and squarely 
upon the merits, unhampered by any misconception as 
to the extent or character of proof required of them, 
and they are now entitled to be relieved from the 
adverse result under which they rest, which has been 
brought about by the error complained of. As the case 
stands, they have applied for relief and been put off 
with only a part of that which they claim, the rest 
having been ruled out on a clear misapprehension. 

The demurrer is overruled, with leave to the re- 
spondents to answer over. 


WANT LOWER AUTOMOBILE RATES. 
Des Moines, Ia., February 16.—Freight Commissioner 
Wylie has petitioned the state railroad commission to fix 
a lower rate on automobile shipments in Iowa. 
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CARRIERS SEEKING RELIEF 


They Want to Depart from Fourth Section Rule 
on Lumber Using Ohio River Crossings 





THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 
Washington, D. C., February 16—Arguments were 
begun February 10 on the’ general application of the 
southeastern carriers for permission to depart from the 
rule of the fourth section on lumber using Ohio River 
crossings. At the hearing several weeks ago, Chairman 
Prouty said the traffic men would have to show him 
something other than competition between the carriers as 
a reason for violating the terms of the fourth section. 
M. P. Callaway began the discussion with a géneral 
statement of the reasons causing the carriers to seek re- 
lief, and with concrete illustrations of the facts that com- 
pel one carrier to reduce its rates so that they are in 
violation of the fourth section. One general fact appearing 
in the exposition of that phase of the matter is that, 
while roads parallel each other at a distance of from 
12 to 20 miles, there is a cross-country competition which 
cannot be ignored, although it seems like stretching the 
truth to suggest that a lumberman, whose operations are 
on one line, can suggest to that carrier that unless it makes 
a lower rate he will take his business to a carrier 10 or 15 
miles away. The threat can be, and often has been, made 
good by the construction of tap lines. 


The general reasons for asking relief are: to meet the 
competition of water lines; the determination of the more 
circuitous line to meet the rates and competition of the 
shorter line, and, finally, the right of a carrier serving 
a lumber territory in one section to meet rates of carriers 
serving other territories producing lumber of the same char- 
acter—in other words, market competition. 


A general assertion relied upon is that at the Ohio River 
the lumber from the southeast meets the competition of 
the lumber from the Southwest, and that no such com- 
petition exists at intermediate points. As to water com- 
petition, Mr. Callaway cited the facts about gum and cot- 
tonwood lumber in Mississippi and Louisiana. They are 
produced along the streams and in the swamps, floated 
down the streams and when within 100 miles of New 
Orleans or Gulfport, they reach the ports through the 
lakes around New Orleans unless the railroads make 
extremely low rates on this low class of stuff. 


As to short line competition, Mr. Callaway pointed out 
what he thinks is a conflict in the annual report of the 
Commission. In one place the Commission says it allows 
the circuitous route, when not too circuitous, to meet the 
short line competition, provided the short line observed 
the fourth section, and the intermediate rates of the long 
line are reasonable. 

He thought that restriction conflicted with another 
statement, made in the same report, that the Commission 
does not make a rate over which the carrier has no con- 
trol the measure of its other rates. He submitted that 
if the circuitous line is not permitted to meet the rates of 
the direct lines unless the direct lines observe the fourth 
section, the Commission would assuredly be forcing the 
longer line to observe that rate as the measure of its 
intermediate rates, or deny to its shippers and to itself 
the right to meet the rate of the short line, It did not seem 
to him that the right of the circuitous line to meet short 
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line competition should depend ‘upon the observance of the 
fourth section by the short line. 

Under such a construction, he argued, the Southern, 
at Mobile, could*by its circuitous line meet the rates at 
Cairo fixed by the Mobile & Ohio, because that carrier 
observes the fourth section from Mobile to Cairo, but it 
could not meet the rates from Mobile fixed by the L. & N. 
to Louisville, because the L. & N. does not observe the 
fourth section in making rates to Louisville. This would 
also be true with regard to Birmingham and some other 
cities where some of the direct lines observe and some do 
not observe the fourth section. 

The question of market competition, Mr. Callaway ad- 
mitted, is of enormous and widespread importance. As 
stated by him, the Supreme Court has decided that while a 
carrier may take into consideration all kinds of competi- 
tion in fixing its rates with respect to fourth section con- 
ditions, it has held that the competition must be sub- 
stantial, material and of such a nature as to have a 
compelling influence on the rate-making conditions. 


Matter For Carriers to Settle 





Washington, D. C., February 16—The Commission on 
Wednesday forbade the withdrawal of the joint through 
class rates from St. Paul, Minneapolis and Duiuth to 
Buffalo, Pittsburgh and other points in Central Freight 
Association territory. Commissioner McChord, who 
wrote the opinion, could see no justification for the 
proposed increase, even on the reason assigned by the 
carriers, which was that the western carriers were being 
deprived of revenue on shipments to New York via 
Buffalo, because the rates on butter and eggs were 
being manipulated by billing locally to Buffalo and re- 
consigning, thereby defeating the published tariff rates 
on butter and eggs. The Commissioner observed that 
the carriers could not cite a single instance of such 
practice. The only effect would be, so far as he could 
see, to increase the rate to Buffalo, not because the 
charge to that point is now unreasonable, but because 
it was desired to force through shipments, so as to 
give the western carriers revenue they think they are 
entitled to receive on business ultimately destined for 
beyond Buffalo. ’ 

The Commission holds the matter to be one of di- 
visions, which the carriers themselves should settle. 
The carriers are expected to withdraw the supplement 
which proposes to cancel the joint rates. If they do 
not, the Commission will make an order. 


INCREASE IN WESTBOUND FREIGHT. 


In October merchandise tonnage forwarded from 
New York to western points by the nine standard lines 
decreased 21,297 tons, or 12.1 per cent. In November 
the decrease was 19,993 tons, or 11.4 per cent, and in 
December this decrease had dropped to 12,170 tons, or 
8.5 per cent, as compared with the corresponding months 
of 1910. In spite of this showing for the closing months 
of the year, traffic men expect to see a better move- 
ment in the spring months. They base this hope on 
the expectation of a general improvement in business 
conditions and on the belief that the limited buying of 
the past year cannot much longer continue, the jobbing 
trade having, wherever possible, cleaned out old stocks. 
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CLAIMS RIGHT OF. ROUTING 





Question as to Whether a Shipper May Contro] 
Intermediate Routing Is Argued 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. c. 
Washington, D. C., February 16.—The question as to 
whether a shipper may control intermediate routing re. 
gardless of a note in the tariff, apparently forbidding such 
routing, was argued before the Commission last Saturday 
morning, the discussion coming upon the complaints of 
the Pole Stock Lumber Company against the Yazoo & 
Mississippi Valley and others, and the same company 
against the Gulf & Ship Island and other carriers. The 
only differences in the complaints were made by the differ. 
ent points of origin in Mississippi and Louisiana, of ship- 
ments of lumber to South Chicago. The shipper routed the 
cars via Louisville, care of the Baltimore & Ohio. There 
is a through rate of 24 cents applicable, according to the 
contention of the carriers, under which the shipper may 
designate the terminal line, but not the intermediate. 
Charles D. Drayton represented the complainants, and 
Charles Jones Rixey the carriers. The complainants con- 
tend that the rule which says the carrier shall contro! the 


_intermediate routing is in conflict with section 15 as to 


joint rates and through routes. 

Mr. Rixey, for the carriers, pointed out that the regu- 
larly established through route for lumber originating on 
the Yazoo & Mississippi Valley is over the Illinois Central 
via Cairo, that there is the natural route, while the route 
prescribed by the shipper is circuitous and unnatural, over 
which no carrier should be required to protect a through 
rate. The direct short line route mileage is 304 miles, while 
via the B. & O. and B. & O. S. W. is 644; even if the 
shipment should be moved via the C. H. & D. and de 
livered to the B. & O. at Deshler, O., the mileage would 
be 508. 

Mr. Callaway was followed by G. W. Proctor, treasurer 
of the Louisville & Nashville, and A. Pope, representing 
the Georgia & Florida. The last-mentioned gentleman 
went into the business end of the proposition to supplement 
the arguments as to the law, contending that competition 
such as indicated is a business necessity. 

The carriers contend that conference rulings by the 
Commission certainly give them the right to say in their 
tariffs whether they will or will not observe the inter- 
mediate routing suggested by the shipper. The questions 
and observations by the Commission appeared to indicate 
that they are of a different opinion; that they believe the 
shipper controls over every through route made possible by 
the tariffs. 


-EXPRESS PROBE IN GEORGIA. 

Atlanta, Ga., February 16.—An investigation of the 
earnings, capitalization and contracts of the Southern 
Express Company relating to its intrastate business is 
practically assured. Among the complaints which the 
state commission will take up are: Graduate scale raics 
and the unintelligibility of published express tariffs, over- 
charges and undercharges, the 30 per cent additional 
charge now enforced when the shipment is carried over 
two railroads, restriction of the field of parcel delivery, 
failure to provide proper service and the present form of 
receipts used inasmuch as they attempt to evade the 
common carrier’s liability as to loss or damage. 
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CITIES FIGHT ONE ANOTHER 


But Ambitious Rivals Unite in a Hostile Dem- 
—~—~“onstration Against Chicago and 
Minneapolis 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., February 16.—Arguments were 
made on Wednesday in the consolidated grain complaints 
of the Milwaukee Chamber of Commerce against the 
Chicago, Milwaukee & St. Paul and the Superior Com- 
mercial Club against the Great Northern and the Du- 
luth Board of Trade against the Great Northern, in 
which each city appears to be against one or more of 
its neighbors, and all are against Minneapolis and Chi- 
cago. 

George B. Hudnall, for the Superior Commercial 
Club and the railroad commission of North Dakota, said 
that there should be no favor shown to Chicago. He con- 
tended that the city at the head of the lakes should have 
the same rates. 

Mr. Mack, of Miller, Mack & Fairchild, representing 
the Milwaukee interests, argued for a mileage rate to 
Milwaukee, although not quite as broadly put as that. 
He objected to any higher rate basis to Milwaukee than 
to Duluth, contending that the haul should be considered 
in fixing the charge. If any are higher, he said, the 
Duluth buyer can underbid the Milwaukee dealer by just 
the amount of the difference. The proposition, from the 
carriers’ point of view, he declared, is that they should 
not be deprived of their long line haul simply because 
some shorter line is built and the demand made that the 
routing must be made by the shorter line; that, while he 
was not pleading for the railroads, yet he thought they 
are justified in making that plea. 


He contended that if the Milwaukee road wants to 
cut the rate to Duluth, it should be required to make a 
like reduction to Milwaukee. When he contended that 
a difference of 153 miles in a 500-mile haul on grain 
makes no appreciable difference, Chairman Prouty asked 
him questions that seem to indicate a vigorous dissent 
on his part. Mr. Mack repelled the idea that the amount 
of grain now shipped to Milwaukee is a criterion to guide 
the Commission, his theory being that the adjustment 
of rates against which complaint is made is the cause of 
the comparatively small volume. Jie said the rates to 
Duluth were originally lower than to Milwaukee on ac- 
count of the higher lake rate from Duluth, but that the 
lower rate now amounts to a discrimination against Mil- 
waukee. 

Mr. Mack went to the extent of arguing that the 
Chicago, Milwaukee & St. Paul is not forced to cut 
rates so as to get business to Duluth, but that if it 
elects to do so, it is under compulsion to adjust rates 
to Milwaukee. When such a question arises, he said, 
the carrier is not at liberty to say it will make a low 
Tate to some point where there is competition and refuse 
to make a similar reduction to some point on its own 
line where there is no such competition. He contended 
that Duluth’s natural advantage is its low lake rates, but 
they constitute no reason why Milwaukee should suffer. 
Rate conditions are reaching the point where rates are 
being made to terminals without regard to intermediate 
points. If a carrier has two lines to a point, it must 
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make the rate on both lines and not merely on one. 
Milwaukee, he said, is not trying to get a monopoly or 
a preference, but merely a share of the traffic; it wants 
merely to be placed on a footing, on an equality. 

Francis W. Sullivan, in presenting the Duluth claims, 
said that mileage should be considered, because, while 
not a controlling factor, it is an important one. He 
referred to several recent decisions of the Commission 
bearing on the point, especially to the Aberdeen grain 
decision made by Commissioner Clark. He submitted 
that if there are like conditions and circumstances, it 
is not unfair to ask the railroads to follow the rule in 
making rates to Duluth, it being conceded that the two 
cities are in substantially the same circumstances and 
conditions. He called attention to the fact that the 
railroads, with the exception of South Dakota and Minne- 
sota to Duluth, have established the rates on. this basis 
to all other markets, and therefore they claim that Duluth 
is being discriminated against; that in the making rates 
on a distance basis, the Commission has, not only once 
but several times, insisted that it should be by the short- 
est available route, and he urged that this principle 
should apply in this making of routes to Duluth, instead 
of making the transportation by long and impracticable 
routes, as they are trying to do in this case. And if 
this is not done, then it should be by comparative dis- 
tances, as in the case of Milwaukee against Minneapolis. 

Mr. Sullivan urged further that in their brief they 
have brought out new facts and have shed light on 
factors that have been heretofore kept in the dark. 
Instead of Minneapolis being such a great consuming 
center, as it is claimed, it is not any more so than 
any other point; it reships in immense quantities; they 
stop grain in transit because it is more profitable to 
control, and divert to their own benefit; she reships, 
not on a local rate, southward to Chicago. Out of the 
vast movement from the northwest territory to Min- 
neapolis, 50.72 per cent went to Chicago, 20.79 per cent 
to Minneapolis, and only 0.00219 per cent went to lake 
ports. Herein lies the key to the situation. He asked 
for a settlement of this case which will be a settlement 
for all time. Under the guise of a wheat milling indus- 
try at Minneapolis they have built up an enormous 
coarse grain market. Minneapolis rates were created 
for a preference and at a time when preference ruled 
in the making of rates. He attacked the pretenses of 
Minneapolis. For instance, in the Banner milling and 
other cases, it was claimed that 80 per cent of the 
rates to Duluth and Minneapolis are the same, whereas, 
as a matter of fact, that percentage has never exceeded 
41 to 42 per cent. They claim that “surplus” makes 
the price. This he denied, and said the control is on 
the stuff that may be said to be “exported” to the 
eastern market. He attacked the statement that Min- 
neapolis is being robbed of its traffic, because last year 
it had the second largest year in flour production ever 
had in their history. 

E. S. Ballard appeared for the lake lines and certain 
of the trunk lines east of Superior and Atlantic sea- 
board. He protested against any suggestion that the 
Superior rates can be reduced to the Chicago rate. As 
between the two lakes, Superior and Michigan, he 
claimed the conditions are all materially in favor of Lake 
Michigan traffic. He protested against any attention be 
ing given to the report of the Chicago harbor commis- 
sion, as it was not prepared by an unbiased board, 
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and, even if it were, conditions have so changed since 
1909, when the report was made, that it is not today 
applicable. He urged that the Commission has already 
approved the 5§-cent spread, and if it is disturbed now, it 
will be followed by reductions on the all-rail lines. 
The result would be that complainants would be left 
in the same relative position as to competition that 
they are at present. The Superior rate should not be 


réduced, because it recognizes complainants’ competitive 
position. 


Mr. C. C. Wright, for the Chicago & Northwestern, 
said the railroads are willing to have the Commission 
adjust these rates, provided the revenues of the railroads 
can be conserved. He maintained that Duluth, by reason 
of the fact that its markets are closed for four months 
in the year, can never become much of a coarse-grain 
market, despite the fact that they have lower rates than 
has Chicago. These markets for coarse grains have 
been steadily changing, and there is a strong movement 
South and Southwest. Such a compelled market would 
be an economic waste. They are, of course, at a dis- 
advantage as to the other points where there is all the 
year round outlet, but unless the rates are made abnorm- 
ally low, that disadvantage cannot be overcome. 

None of the railroads are ready to say what would 
happen, from a revenue standpoint, if the rates should 
be changed; it could not be measured by the past records 
of the traffic, because the trend of this traffic might be 
very materially changed by any such change as that 
kere asked for. Not only the rates, but the fact of 
competitive markets must be taken into considera- 
tion. There are instances where a rate may be con- 
structed on a strictly mileage basis, but he does not 
believe that it was the intent of Congress in passing 
this law to have either the Commission or the rail- 
roads revolutionize these rates and systems of rates, 
which are now and have been in for long periods of 
time, but only that unreasonable disadvantages and 
prejudices should be overcome. When the entire situa- 
tion is scrutinized it would be revolutionary to so change 
these rates. : 

Mr. Armstrong, for the Great Northern, urged that 
the Commission has held that a railroad cannot be 
charged with discrimination with reference to points 
it does not touch, and, as it does not touch Milwaukee, 
it cahnot be considered on that basis, and only as to 
differentials. 

As to Canadian competition, he said the rates over 
the Canadian Northern and Canadian Pacific rates into 
Duluth and Superior are proportional and not through 
rates. 

As to the situation at Wilmar, he claims there is 
misrepresentation. The Soo Lines rates are influenced 
by the Great Northern at Fergus Falls, and so on back. 
As to the exceptions taken as to the differentials of 
3 cents at Wilmar and 4% cents at Yankton, he claims 
this is due to the fact of competition, and it is a matter 
of reciprocal arrangements. Conditions are such at 
Yankton that it is the worst place on the lines of the 
Great Northern; from that point the rate to Chicago is 
20% cents, to Minneapolis 14% cents and to Duluth 19 
cents. 

Mr. John J. Dilli, for the Minneapolis Traffic Asso- 
ciation, stated that the railroads have done the best they 
can by all these communities and they can bring about 
no better adjustment as to all communities. They have 
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asked for no relief; if there is any favor, he claims it 
is against the Twin Cities and in favor of Duluth. 


According to this record, Duluth practically manu. 
factures nothing; it is a reshipping market. As such 
the rates afford a very substantial advance in rates from 
one-half cent to five cents on every foot of territory in. 
volved in this case. In considering this matter, he sepa. 
rates wheat and wheat products from the coarse grains, 
In support of that he referred to the Durham wheat 
situation, of which North Dakota is the center of the 
producing testimony. Some other factor than railroad 
rates controls the marketing of Durham wheat. The value 
of manufacturing at their own gates in Minneapolis 
and of superior grain-selling agencies at Duluth has con- 
trolled the situation. 


The coarse-grain situation, especially with regard to 
flax, Duluth manufactures none of it, yet Minneapolis 
has immense facilities for manufactures of flax. As to 
corn, Minneapolis and Duluth are neither one conse. 
quential as to consumers; it is conceded that in the 
shipping of corn elevators now play a large factor, and 
Duluth has nothing to offer in this respect, and there is 
no point in the corn-producing belt from which the rates 
are not less to Duluth than to Minneapolis. Oats find 
their principal markets in the South, Southwest and St. 
Louis. It is advantageous to consumers and to dealers 
to have a banking market in close proximity to the 
point of production of any commodity, and this is true 
of grain banking close to the wheat fields. The rates, 
as they exist at the Twin Cities to-day, with relation to 
the coarse-grain situation, must go southeast, south 
and southwest. The Burlington following down the Mis- 
sissippi and the other carriers going through Albert 
Lea and other points, two roads have been principal 
factors in bringing down the rates to Minneapolis. He 
referred to the Commission’s decision in the Omaha 
case; practically the same conditions were involved; 
and when the Commission held that the rates to Minne- 
apolis were controlled by conditions which were dis- 
similar to those at Omaha. Duluth has some advantages 
and has some disadvantages—it is not a banking market 
and has not the same railroad competition. 

Counsel for the Omaha route, a north*and south 
line, and interested in the long line, pointed out 
that Duluth only takes about 5 per cent of the trade 
originating on that line, and cannot be considered as 
a natural gateway. Duluth and Minneapolis are on a 
parity as to Great Northern, Soo and N. P. territory, 
and Duluth drew 45 per cent last year upon the oats 
crop of the year, Minneapolis drawing from 49 per cent 
to 54 per cent of the coarse grains, so that Duluth is 
again not a commanding market, even when all condi- 
tions are in its favor. 

Mr. Mack plead for the natural advantages accruing 
to Duluth from heaven and the United States govern 
ment, but is in no better condition than Milwaukee, and 
Milwaukee stands ready to take all the coarse grain and 
wheat which it can get. Better progress will be made 
by giving the railroads encouragement, and not by 4 
tempting to break down rates at every cross point. 

Mr. G. E. Hudnall claims that the Superior rail rate 
is too high, per se. He urges that while there have beet 
very marked decreases in the rate on many other items, 
yet there has been an increase from 14 cents to 23 cents 
on all flour moving through the Soo Canal. 

Mr. Sullivan, in his closing argument, states that 
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Duluth has been the football of the other points, and 
they still want to retain it in that capacity. He takes 
a sharp issue with the statement that Durham wheat 
and coarse grains find their market in the South, South- 
east and Southwest, but claims that it is due to the 
preferentials and discriminations in favor of Minneapolis. 
The preferential-rate situation is the solution of the 
problem. He urges that there are no terminal facilities 
at Duluth; the elevators have to carry all that, yet on 
the flour the railroads take care of this at a cost of 
1 1-10 cents on flour. He urges the discrimination should 
not in any instance or at any point be more than two 
cents. When they have the organization and the rates 
as on Durham wheat they can get the lead 265 days in 
the year. But they cannot overcome the abuses of the 
milling-in-transit privilege at Minneapolis. He charges 
that Milwaukee wants cheap rates in on the reshipment 
grain. 


Rate Board Wins Its Case 


San Francisco, Cal., February 14.—Judge Van Fleet 
of the United States Court of Appeals has sustained the 
demurrers of the state railroad commission in the San 
Pedro rate case, and dismissed the Southern Pacific 
Company’s bill of complaint in which the railroad sought 
to prevent the commission from ordering into effect re- 
duced rates between Los Angeles and San Pedro. These 
reductions, which now become effective, will mean a 
saving of approximately $112,000 annually to shippers 
on the Harriman road, and, with the Santa Fe and Los 
Angeles and Salt Lake roads included, will mean a sav- 
ing annually of approximately $200,000. 

In the decision Judge Van_Fleet held that the proper 
basis for rate-fixing purposes is not the value of the serv- 
ice to the shipper, as urged by the railroads, but rather 
the fair value of the property of the railroads, devoted 
to the public’ use. 

In line with a stipulation in which the Southern 
Pacific agreed to repay to the shippers all overcharges 
collected during the péndency of the case, the commis- 
sion has directed the Southern Pacific to notify its rep- 
resentatives at Los Angeles and San Pedro to collect the 
lower rates fixed by the commission and to file at once 
its tariffs showing these rates. 

The freight rates between Los Angeles and San 
Pedro were regarded by the commission as unusually 
high, the Southern Pacific charging for the 25-mile dis- 
tance a rate as high as the Santa Fe collected for the 
125 miles between Los Angeles and San Diego. The 
Southern Pacific contended that the new rates amounted 
to confiscation of property. Incidentally, the case is the 
first won in the courts by the commission since 1879. 





TO REOPEN GRANITE RATE QUESTION. 

Austin, Tex., February 16.—It is reported that the 
railroad ecmmission will soon reopen the granite rate 
question. Three years ago the commission, at the 
instance of the Southern Pacific lines, raised the rates 
on stone in Texas, and the granite industry on the west- 
ern branch of the Houston & Texas Central felt it. 
The new tariff put an end to the quarrying at Granite 
Mountain, Sandstone Spur and other nearby quarries be- 
tween Burnet and Ijano. The old rate from Granite 
Mountain to Galveston on granite, carloads, was $1.25 
per ton. The new rate is $1.55. 
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CLASSIFICATION MEETING 


Plans for Gathering Facts for Presentation to 
Commission to Be Discussed at St. 
Louis Next Tuesday 








Clifford Thorne, of the lowa state railroad com- 
mission, wired THE TRAFFIC Wor_LpD from Dubuque on 
Thursday morning: 

“Have called western rate conference at the Planters’ 
Hotel, St. Louis, at 10 o’clock, Tuesday morning next, 
for the purpose cf making definite plans for gathering 
facts to present to the Interstate Commerce Commission 
relative to the revision of Western Classification No. 
51, and also for the consideration of the general subject 
cf uniform classification. 

“All state commissions in the West and all shippers 
interested in the subject are invited to attend this meet- 
ing. The call is signed by me as chairman of the com- 
mittee representing the state railroad and public service 
commissions of Iowa, Illinois, Wisconsin, Minnesota, North 
Dakota, South Dakota, Nebraska, Kansas, Oklahoma, 
Texas and Missouri.” 


Fourth Section Orders 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 


Washington, D. C., February 16.—The following Tourth 
section orders have been issued: 

No. 513, Application No. 5534, Pennsylvania Railroad. 
Authority granted for the establishment of class rates 
from Frederick, Md., to Alexandria, Va., the same as rates 
concurrently in effect via the Baltimore & Ohio, and from 
Keymar, Md., to Alexandria, Va. 

No. 555, Application No. 5389, Southern Railway. 
Authority denied for the establishment of rates for the 
transportation of mineral water, in glass or earthern 
ware, from Tate Station, Tenn., to Alabama and Georgia 
points, which would be lower than the rates concurrently 
in effect to intermediate points. 

No. 541, Application No. 5757, for the Southern and 
the C., B. & Q. Authority granted to establish rates 
provided in A. D. Hall’s Tariff, I. C. C. No. A-15, between 
Belleville, Ill., and Paducah, Ky., lower than the rates 
concurrently in effect, both on classes and commodities. 

No. 558, Application No. 5873, M. P. Washburn, agent, 
on behalf of the Yazoo & Mississippi Valley et al. Au- 
thority granted to correct clerical error in Washbrun’s 
Mississippi River Points Tariff No. 4, I. C. C. No. 71, 
which placed stations on lines of applicant in Alabama 
when they should have been in Louisiana. 

No. 598, Application No. 5701, of the Baltimore & Ohio 
et al. Authority to establish class rates from points in 
New York on the Hudson River to New York City lower 
than rates concurrently in effect to intermediate points. 

No. 533, Application No. 5707, ot the George Railroad 
et al. Authority granted to establish rates on stone from 
Conyers and other Georgia points to Washington, Phila- 
delphia, Baltimore and Alexandria, same as those in 
effect via other carriers, and lower than rates to the in- 
termediate points. 

No. 547, Application No. 5372, amended, of the Penn- 
sylvania et al. Authority granted to establish rates on 
building, roofing and sheathing paper of 9c per 100 bs. 
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from Downington, Pa., to Allentown, Pa., routing via 
Phillipsburg, N. J., and lower than rates concurrently in 
effect to intermediate points. 


No. 557, Application No. 5507, amended, of the Chi- 
cago, Rock Island & Pacific et al. Authority granted for 
the establishment of rates on hardwood lumber from 
southern producing points to points in Western Trunk 
Line territory, without observing the provisions of the 
fourth section. 


No. 561, Application No. 5676, of the Atlantic Coast 
Line et al. Authority granted to establish a rate of 4c 
per 100 lbs. on lumber, carloads, from Whaley, Va., to 
South Salisbury, Md., and lower than the rates in effect 
to intermediate points. 

No. 565, Application No. 5510, of the St. Louis & 
San Francisco. Authority denied for authority to estab- 
lish a rate of 12%c per 100 lbs. on Portland cement from 
Sugar Creek, Mo., to Memphis, Tenn., lower than the 
rates to intermediate points. Justification not shown. 

No. 566, Application No. 5749, of the Bangor & 
Aroostook et al. Authority granted to extend its rates 
on potatoes, squash, turnips, cabbage and onions, in car- 
load, from Twenty-seventh Street Yard to Pier 66, North 
River, New York, lower than the rates in effect to inter- 
mediate points. 

No. 569, Application No. 5763, amended, of the Rut- 
land Railroad Company et al. Authority granted to revise 
and reprint certain tariffs. 

No. 572, Application No. 5563, of the Baltimore & 
Ohio et al. Authority granted to establish the same 
rates on bituminous coal from points of origin on the 
Baltimore & Ohio Coal & Coke Service, I. C. C. No. 695, 
supplements thereto and reissues thereof, as are con- 
currently in effect from the same and adjacent points 
of origin in Corning, N. Y., via the Pennsylvania Railroad, 
Newberry Junction, Pa., and New York Central & Hud- 
son River Railroad. 

No. 574, Application No. 5397, amended, to establish 
rates on grain and grain products from and to points 
covered by St. Louis & San Francisco R. R. Tariffs, 
I. C. C. Nos. 6256 and 6258, in connection with the Kan- 
sas City Southern and Texarkanna & Fort Worth Rail- 
roads same as those in effect via other lines. 

No. 577, Application No. 5758, of the Central Railroad 
Company of New Jersey et al. Authority to establish 
rates on pea, Bock Nos. 1, 2 anr 3, or smaller sizes, 
anthracite coal, to points of destination on the New 
York, New Haven & Hartford, from collieries on its line, 
Same as those in Central of New Jersey Tariff, I. C. C. 
A-189, and lower than rates concurrently in effect to 
intermediate points. 

No. 584, Application No. 5865, of the Nashville, Chat- 
tanooga & St. Louis Ry. Authority denied for the estab- 
lishment of rates for the transportation of cottonseed in 
earloads from Hickman, Ky., to Jackson, Tenn., and 
Memphis, Tenn., lower than rates concurrently in effect 
to intermediate points, cause not being shown. 

No. 587, Application No. 5817, of the Atlantic Coast 
Line Railroad Company et al. Authority granted to 
establish rates on cottonseed, carload, 20,000 Ibs. mini- 
mum, from Virginia points to Raleigh, N. C., Via the 
Raleigh & Southport, a newly constructed road. 

No. 588, Application No. 5541, amended, Southern 
Railway. Application denied for authority to establish 
a rate of 30c per 100 Ibs. on leaf tobacco, in hogsheads, 
from Louisville, Ky., and Cincinnati, 0., to Danville, Va., 
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with rates from affiliated points on the usual relative 
basis, without observing ‘the provisions of the fourth 
section. Sufficient justification not shown. 


No. 589, Application No. 5665, of the Louisville ¢ 
Nashville et al. Authority denied for the authority to 
establish a commodity rate of 15c on hoop iron and steel, 
Cc. L., from Cincinnati, O., to Pineville, Ky., and a rate 
of 17c on empty barrels and kegs, C. L., from Pineville, 
Ky., to Cincinnati, O. Sufficient justification not shown, 

No. 591 Application No. 5490, amended, of the Mis. 
souri, Kansas & Texas Railway Company. Authority 
granted to establish rates of 25%c on horses, lic on 
cattle and calves, 184%c on hogs and 20c on sheep, C. L,, 
between Kansas City and St. Louis, without observing 
the provisions of the fourth section. 


No, 595, Application No. 5832, of the Southern Rail- 
way et al. Application granted to amend rates on cast- 
iron pipe and fittings from southern pipe-producing points 
to Georgetown, S. C. 


No. 599, Application No. 5752; of the Georgia Rail- 
road et al. Authority granted to establish rates already 
in effect in its Georgia Stone Tariffs No. 7, I. C. C. No. 
N-292, via a new carrier. 


No. 506, Application No. 5796, of the Nashville, Chat- 
tanooga & St. Louis, Authority granted for relief from 
the provisions of the fourth section with respect to class 
and commodity rates applying from Brookport, I1l., from 
beyond to points named in Interior Mississippi Valley 
Southbound Tariff No. 3, River Points Tariff No. 4, and 
Valley Tariff No. 2-C. 

No. 578, Application No. 5661, of the Boston & Al- 
bany Railroad et al. Authority granted to establish 
cement rates from Upper Hudson, N. Y., to points of 
destination named in N. Y. C. & H. R, Railroad Tariff 
No. A-7099, I. C. C. No. B-6350 and Supplement No. 6 
thereto. 

No. 594, Application No. 5691, of the Seaboard Air 
Line et al. Authority granted to establish the same 
rates on barytes and silica from Cartersville, Ga., to the 
destinations named—Ohio River crossings proper and for 
beyond, St. Louis and East St. Louis, Boston, Mass., 
New York, Philadelphia, Baltimore, Jersey City, New- 
ark, Scranton, Pa., Knoxville, Tenn.; Virginia cities and 
south Atlantic ports—and from Tredegar, Ala., as are 
concurrently in effect from Cartersville, Ga. 

No. 600, Application No. 5651, of the Arizona Eastern 
Railroad Company et al. Authority granted to charge 
excess baggage rates and passenger fares, where they 
exist now, in order to meet the competition of the more 
direct route; also an extension of time granted in which 
to revise the joint fares, bases and excess baggage rates 
published in M. O. Bicknell’s Joint Tariff No. 3, I. ©. C. 
No. 2. 

No, 601, Applications Nos. 5718, 5236, 5719, 5720, 
5764 and 5765, of Western Pacific Railway Company et 
al. Authority granted to disregard fares and excess 
baggage rates from stations west of Salt Lake City and 
Ogden, Utah, Albuquerque, N. M., and El Paso, 7¢%. 
to stations in Ontario, Canada; also from stations west 
of points named to points east of West Liberty, !2.: 
also to points east of Meridian, Artesia, Tupelo «nd 
Corinth, Miss.; also to points east of the eastern bound: 
ary. of the province of Alberta, and the states of Mon- 
tana, Wyoming, Colorado and New Mexico, and to charze 
present fares until September 1, 1912. 
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No. 607, Application No. 5514, of the Chicago, Rock 
Island & Gulf. Authority granted to establish rates on 
cotton from stations on the Amarillo division of 45 cents 
to stations on its line in Texas north of Houston, and 
of 55 cents to Galveston and stations intermediate be- 
tween Galveston and Houston, and of 61 cents between 
Galveston and Houston on the T. & B. V. Ry. 

_ No. 612, Application No. 5809, of the New Orleans 
Great Northern, Authority granted to establish via a 
new route class and commodity rates between New 
Orleans, Slidell and Boufouca, La., and Laurel, Miss., 
via Columbia, Miss., as are now -in effect in Tariff No. 
368, I. C. C. No. 209. 

No. 614, Application No. 5272, amended, of the Nor- 
folk Southern Railroad et al. Authority granted for 
relief from the provisions of the fourth section with 
respect to the rates on peanuts from Jamesville and 
Williamston, N. C., to the south Atlantic ports. 

No. 616, Application No. 5669, of the Baltimore & 
Ohio et al. Authority denied for the establishment of 
class rates from landings on the Hudson River to 
Georgetown, D, C., and intermediate points, lower in 
some instances than the rates concurrently in effect 
from New York to said intermediate points, sufficient 
justification not having been shown. 


No, 617, Application No. 5668, of the Baltimore & 
Ohio et al. Same as above, but with respect to rates 
from Troy and Albany, N. Y. 


No. 622, Application No. 5795, of the Lehigh Valley 
Railroad Company et al. Authority granted for the estab- 
lishment of a rate of $1.75 per gross ton, carioads, from 
Buffalo, N. Y., to Newark, N. J., via the Lehigh Valley 
Railroad, Wilkesbarre, Pa., and the Central of New 
Jersey, lower than rates concurrently in effect to inter- 
mediate points. 

No. 623, Application No. 5747, of the Kansas City 
Southern et al. Permission granted for the establishment 
of proportional rates on grain and grain products, C. L,, 
from Kansas City, to Memphis, when originating at poitns 
beyond, lower than the rates concurrently in effect to 
intermediate points. 

No, 627, Application No. 5898, of the Southern et al. 
Authority granted to establish class and commodity rates 
on Mobile as a basing point on all classes and commod- 
ities at Robinson, Plateau, Terminal Junction and Maga- 
zine, Ala., to and from points in the states of West 
Virginia and Pennsylvania, lower than rates from and 
to intermediate points which are concurrently in effect. 


No, 630, Application No. 5717, of the C., C., C. & 
St. L. et al. Authority granted for the establishment 
of rates on grain and grain products from points on its 
line to Owensboro, Ky., via Evansville, without observ- 
ing provisions of the fourth section. For the purpose 
of maintaining a newly opened route, 


No. 698, Application No. 5964, of the Lehigh Valley 
et al. Authority granted for the establishment of class 
and commodity rates between Harriet, N. Y., and sta- 
tions on its line, on the same basis as rates concurrently 
in effect on like traffic between Buffalo and the same 
points. 

No, 538, Application No. 5658, of the Southern Rail- 
way Company et al. Authority granted to establish the 
fates on canned goods, fruits and vegetables, . boxed, 
from Rocky Mount, Va., to points in North and South 
Carolina on basis of Southern Railway locals or lowest 








THE TRAFFIC WORLD AND TRAFFIC BULLETIN 293 





combinations, observing rates from Lynchburg as max- 
ima. 

No. 573, Application No. 5670, by the Baltimore & 
Ohio and others. Authority granted to establish the 
same class from and to Albany and Troy via the Hud- 
son Navigation Company, Manhattan Navigation Company 
and the B. & O. and its connections as are in effect in 
Delaware & Hudson Tariff, I. C. C. No. 10546. 

No. 575, Application No, 5810, by the Southern and 
others. Authority granted to establish rates on cotton- 
seed products from Salisbury, N. C., to southern points, 
eastern points via all-rail, eastern points via rail-and- 
water, and to Virginia points to which rates are pub- 
lished via Concord, N. C. 

No. 576, Application No. 5704, by the Baltimore & 
Ohio and others. Authority granted to establish rates 
from stations on the B. & O. and the Pittsburgh & Lake 
Erie to stations on the Cambria & Indiana Railroad 
which are lower than rates concurrently in effect to 
intermediate points. 

No. 579, Application No. 5863, by the Chesapeake 
& Ohio and others. Authority granted to publish class 
and commodity rates from all stations on its line to 
all stations located on the Grand Rapids & Indiana 
Railroad via Richmond, Ind., to make rates on a new line, 

No. 597, Application No. 5703, by the Baltimore & 
Ohio and others. Authority granted to establish class 
rates from stations on the B. & O. to Pine Flats, Pa., 
and to stations on the Cambria & Indiana which are 
lower than intermediate rates. 

No. 602, Application No. 5748 (amended), by the 
Atlanta & West Point and others. Authority granted 
to establish rates on cotton in bales from Montgomery 
and other Alabama points located on the A. & W. P. 
to points in North and South Carolina lower than rates 
to intermediate points and to publish rates on cotton 
in bales from same points of origin to certain named 
points in Virginia the same as are concurrently in effect 
to Richmond, Petersburg and Lynchburg, Va. 

No. 620, Application No. 5906, by Joseph Richardson, 
agent. Authority granted for an extension of time to 
not later than June 1, 1912, for the revision of joint 
passenger fares in southeastern territory as carried in 
Joint Tariff A, No. 1, I. C. C. No. F-13381. 

No. 631, Application No. 5736, by the Southern. 
Authority granted to establish rates on blooms and 
billets from the Birmingham group to Knoxville, “Tenn., 
of 15 cents per 100 pounds instead of same rate now 
published to Johnson City, to correct typographical errors. 

No. 637, Application No. 5784, by the Georgia & 
Florida. Permission denied for the establishment of a 
21 cents per 100 pounds for the transportation of cotton 
in bales from Augusta, Ga., to Brunswick, Ga., for ex- 
port, without observing the fourth section, sufficient jus- 
tification not having been shown. 

No. 641, Application No. 5565, by W. F. Gomph, 
agent. Permission denied to establish rates on fresh 
fruits and vegetables from California to points on the 
Oregon-Washington Railroad & Navigation Company 
Lines, Northern Pacific and Great Northern via Portland 
without observing the fourth section. Sufficient justifi- 
cation not shown. 

No. 642, Application No. 5884, by the Chicago, Rock 
Island & Pacific. Authority granted to publish the same 


rates on cement from Hartshorne, Okla., to various points 
of destination as are now in effect from Ada, Okla. 























No. 644, Application No. 5930, by the Mobile & Ohio. 
Authority granted to correct certain tariffs so as to 
provide the same rates on “feed, animal or poultry,” 
and on alfalfa meal as are now published in same tariffs 
on grain and grain products. 


No. 648, Application No. 5802, by F. A. Leland, agent. 
Authority to establish rates from Acme, Tex., to points in 
Mississippi on cement lower than to intermediate points. 

No. 653, Application No. 5925, by the St. Louis & 
San Francisco and others. Authority granted to estab- 
lish rates on scrap iron, all kinds (except old rails 
for relaying purposes), carloads, from Birmingham and 
other Alabama points to Natchez, via Memphis, the same 
as now in effect via Aberdeen and Holly Springs. 


No. 659, Application No. 5700, by the Southern. 
Authority granted to establish a rate of 10 cents per 
100 pounds for transportation of lumber and articles 
taking lumber rates from Pinner’s Point, Portsmouth, 
West Norfolk and Norfolk, Va., to Alexandria, Va., lower 
than rates concurrently in effect from and to interme- 
diate points. 


No. 660, Application No. 5509 (amended), by the 
Southern. Permission denied for the establishment of 
rates lower than rates concurrently in effect to inter- 
mediate points for the transportation of wooden handles 
from Rabun Gap, Ga., to points named in application. 

No. 662, Application No. 5797, by the Mississippi 
Central and others. Authority granted to establish rates 
on lumber, other than pine, carloads, minimum weight 
30,006 pounds, from St. Catherine to St. Louis, East St. 
Louis, Evansville, Louisville, Owensboro, Henderson, Cin- 
cinnati and Chicago on the basis of 2 cents per 100 
pounds higher than rates concurrently in effect from 
Natchez. 


No. 636, Application No. 5783, of the Georgia & 
Florida Railway et al. Authority granted to establish 
via a new route the same class and commodity rates 
to the same destinations from Wesley, Ga., and from 
the same points of origin to Wesley, Ga., via the Georgia 
& Florida as are in effect between the same lines via 
the Central of Georgia. 

No. 663, Application No. 5782, of the Georgia & 
Florida Railway. Authority granted to establish rates 
on classes and commodities from and to Kingwood, Ga., 
via the Atlanta, Birmingham & Atlantic without ob- 
serving the provisions of the fourth section. 

No. 674, Application No. 5598, of the Charleston & 
Western Carolina Railroad. Application denied for au- 
thority to withdraw -footnote to its tariff, I. C. C. No. 
A-189 and Supplement No, 2 to same. 

No. 679, Application No. 5897, of the Vicksburg, 
Shreveport & Pacific et al. Authority granted to estab- 
lish a rate of 26 cents per 100 pounds on carload ship- 
ments of lumber and articles taking lumber rates, from 
stations located on its lines to Huntington and Kenova, 
W. Va., lower than the rates concurrently in effect to 
intermediate points. 

No. 661, Application No. 5684, of the Atlanta, Birming- 
ham & Atlantic Railroad et al. Authority granted to 
establish a rate of 23 cents on mica scrap, in boxes, 
crates or barrels, released, with an agreed value of 
2 cents per pound, 30,000 minimum, from Highland, and 
other points of production in Alabama to Asheville, 
N. C., Richmond, Lynchburg and Norfolk, Va., lower 
than the intermediate rates. 
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CATTLE AND SHEEP RATES 


Feeding Interests Contend That Stockers and 
Feeders Should Have Lower Tariff 








THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. c. 
On February 10 the Commission took up the contro- 
versy that was started when the western railroads withdrew 
the reduced rate on stockers and feeders and filed tariffs 
applying the full rate on cattle and sheep to such animals. 
The carriers, the live stock exchange and feeding interests 
appeared in great strength, and there were vigorous ex- 
changes of views while the arguments were going on. The 
following appearances indicate the extent of the interest 
in the subject: H. Loomis and A. F. Stryker, for the South 
St. Paul Live Stock Exchange; A. P. Humburg, for the 
Illinois Central; J. H. Henderson, for the Railroad Com- 
mission of Iowa and the Corn Belt Wheat Producers’ Asso- 
ciation; C. C. Wright, for the Chicago & Northwestern; 
H. G. Wilson, commissioner of the Kansas Oity Trans- 
portation Bureau; A. Sykes, for the Corn Belt Meat Pro- 
ducers’ Association; Wallace T, Hughes, for the Rock 
Island; Lucien Alexander, for the Chicago & Alton and the 
Toledo, St. Louis Western, and George T. Bell, for the 
Sious City Live Stock Exchange. 


Arguments were made by A. P. Humburg, for the Illi- 
nois; H. Loomis and A. F. Stryker, for the South St. Paul 
Livestock Exchange; George T. Bell, for Sioux City ex- 
change; H. G. Wilson, for the Kansas City City Trans- 
portation Bureau, and J. H. Henderson, for the state of 
Iowa. 


The cattle-feeding interests contend that the animals 
sent to them for fattening and preparation for market are 
raw material and that the railroads can well afford to 
carry them at a lower rate, because, when ready for 
market, the fat cattle bring returns to them they probably 
would not have received but for the feeding. They argued 
against the insinuation of the carriers that the 75 per 
cent of the fat cattle rate exacted on feeders and stockers 
is a concession to the packers and not to the farmers. 
They contended that the railroads have prospered under 
the reduced rate, showing that their demand is just and 
reasonable. 


The underlying contention of the carriers, as presented 
in the arguments of their attorneys, is that cattle are 
cattle, that the concession from the regular cattle rate 
is in the nature of a gratuity repugnant to the spirit of the 
Act to regulate commerce and that it is not unlawfu! for 
the carriers to withdraw a gratuity and insist upon the full 
cattle rate on all animals used for food. Summed up in 
their joint brief, their arguments are: That the norma! 100 
per cent of cattle rates, excluding the privileged classes, 
are just and reasonable and have been so found by the 
courts and the Commission in that they “have not been 
found to be unreasonable, and in several instances tlicy 
have been approved. There is no material difference be 
tween stockers and feeders and other cattle as to make 
it unlawful for carriers to charge the full rate. Use t0 
which a commodity is put is determined by the judgment of 
the user, and to make that the test,.deprives the carrier 
of the opportunity and duty of making that certain definite 
measure of compensation the law requires. Value is 
not always an important element in the determination of 
a rate, as is shown by the admitted fact that stockers 
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and feeders are selling at higher figures than cows and 
pulls, which pay the normal rate. 

Granting that damage and loss claims on stockers and 
feeders are fewer and smaller than on other cattle, that 
fact is met by the fact that the hauls on stockers and 
feeders are shorter and the volume of shipments is smaller. 
Raw materials do not include stockers and feeders. Special 
privileges are not in harmony with the Act to regulate 
commerce. The action of state railroad boards does not 
hamper the Commission. Their reports are not more than 
mildly persuasive. 


Kansas Oil Rates Attacked 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., February 16.—C. D. Chamberlin, 
in his argument on the complaint of the Gay Oil Com- 
pany and the National Refining Company, interveners, 
against the Missouri Pacific, and the St. Louis, Iron 
Mountain & Southern railways, on February 9 inveighed 
against the reasonableness of a rate of 27 cents from 
the various refining points in Kansas, especially Coffey- 
ville, to points in Arkansas, as being excessive, unrea- 
sonable and unduly discriminatory. The company, he 
claimed, had done all it could do to secure relief, and 
while the rate was reduced in the Merchants’ Freight 
Bureau case to 23 cents, he asked a further reduction 
to 19 cents, applicable to Little Rock and Pine Bluff, and 
15 cents to Fort Smith. In the event that this should 
.be granted, Mr. Chamberlin claimed that they should 
be allowed reparation. While Mr. Gay was a witness in 
the Merchants’ Freight Bureau case, yet he was not, 
nor was the intervener, a party to that case, and for 
that reason they could not be considered in the award- 
ing of reparation in that case. 

Counsel for the defense, H. P. Herbel, said that at 
the time they had a 24-cent rate they brought injunc- 
tion against the state rates as being confiscatory, and 
Judge Trevor so decided. He objected to cases being 
heard in piecemeal, and, inasmuch as, for some unknown 
reason, Mr. Gay withdrew from any plea for reparation 
in the previous case, he should be debarred from doing 
so now. The interveners should not be allowed to trifle 
with the Commission any more than with the railroad. 
Furthermore, he urged that payment of reparation should 
not be made to complainant, even though he paid the 
freight, because he charged the freight back to the 
consumer,-and already has sold his goods and got his 
profit. To pay him reparation, Mr, Herbel argued, would 
be to give him a double profit. The Commission, he 
Said, should require the claimant to show that he was 
hot able to make a reasonable profit. He admitted the 
Tate Was wrong, but he thinks the Commission should 
Make the complainant prove his damage. 


SHEEP RATE ADOPTED IN IOWA. 


Des Moines, Ia., February 16—As a result of the 
agitation of the Corn Belt Meat Producers’ Association, 
the railroads running from Iowa points to Chicago have 
Put in the rate on sheep suggested by the Interstate 
Commerce Commission about a year ago. This rate 
Provides that when sheep are shipped in double-deck 
Cars, the rate on fat cattle and the minimum weight 
on fat cattle will apply. When a shipper of sheep gives 
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five days’ notice to the railroad agent that he desires to 
ship in a double-deck car, it may furnish two single- 
deck cars, but if it does, the cattle rate and the cattle 


minimum will apply on the two singledecks. In other 
words, he will be entitled to just the same rate and 
same minimum on the two single-decks that he would 
have paid on the double-deck had it been supplied by the 
railroad. 


ANNUAL DINNER OF NEWARK CLUB. 


The annual dinner of the Traffic Club of Newark, 
N. J., will be held on February 24. The list of speakers 
includes G. A. Post, president of the Railway Business 
Men’s Association; F. N. Sommer, counsel of the public 
utilities commission of New Jersey; C. F. Moore, editor 
of Freight, and C. H. Wilson, general manager of the 
Edison interests. 


Lighterage Charges on Melons 


THE TRAFFIC SERVICE NEWS BURHAU, 
COLORADO BUILDING, WASHINGTON, D. G. 

Washington, D. C., February 16.—On February 9 Geo. 
Stuart Patterson and Frank M. Gwahmey appeared for 
the defense in the complaint filed by the melon growers 
of Alabama, Florida, Georgia and Nerth and South Care- 
lina against the Atlantic Coast Line and connecting 
carriers, in which it is charged that the practice of 
imposing lighterage charges on shipments from Jersey 
City to New York is unreasonable and unjust, especially 
in view of the fact that no such charge is made with 
respect to cantaloupes. 

Richard J. Donovan, of counsel for complainants, 
urged that the business is carried on at so small a 
margin of profit, and so often at a loss, that to impose 
this additional burden is unreasonable, especially as 
prior to 1902 the lighterage was assumed by the rail- 
roads. They urged that the 5 cents additional charge 
is really a 4-cent increase in the freight rate, and that 
the congested condition of the freight yards at Jersey 
City, making it impossible to get the freight handled 
through in-.time to prevent loss, is unjust to shippers. 
They contend there is no such congestion in the New 
York terminals. 

Counsel for the defendants claimed that it is not 
the intention of the railroads to handle any bulk freight 
at any of the piers of the railroad company in New 
York; that what the complainants are asking for is not 
lighterage, but a consolidation of all watermelon deliv- 
eries at a Pennsylvania Railroad pier, where a ready 
market could be furnished. Further, that the contention 
that the present Jersey City facilities of the Pennsyl- 
vania are insufficient is the claim always made when 
the commission merchants want to use the tracks and 
cars as a facility for the marketing of their products. 

PETITIONING FOR READJUSTMENT. 

Baton Rouge, La., February 16—The Shreveport 
Chamber of Commerce has been joined by the Alex- 
andria Progressive League, the Mansfield Progressive 
League and the Ruston Board of Trade in its petition 
for a readjustment of all class and commodity rates 
in the state of Louisiana, in all territory governed by 
the Western Classification. The state commission will 
hold hearings on the matter, beginning February 27. 
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Conducted by 


CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau. 

In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the c Service 

u and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 

Address Legal Department, The Traffic Service Bureau, 
Washington, D. C. 

Reparation Awarded to Cover Drayage Charges Resulting 


From Misrouting. 


Georgia.—“A shipper takes out a bill of lading show- 
ing a certain terminal carrier as the delivering line of 
a less-than-carload shipment. The shipment is diverted 
en route, resulting in its reaching destination via another 
that the specified carrier. Has the consignee the right 
to exact of the delivering line that the shipment be 
drayed by them to their place of business? To be more 
explicit, we will say that a certain consignee of a small 
shipment holds a bill of lading showing a certain carrier 
as the delivering line. He is a wholesale merchant and 
has in his employ a sufficient number of drays to carry 
on his business of hauling from and to the various depots 
and city customers. The shipment does not reach desti- 
nation over the line specified in his bill of lading. Be- 
cause of this, can he exact of the delivering line the ex- 
pense of employing a dray to haul the goods to his (the 
consignee’s) place of business?” 

In Rule 286 (d), Conference Rulings, Bulletin 5, the 
Interstate Commerce Commission held, substantially, that 
whenever a carrier delivers, from a terminal other than 
that designated to the designated terminal, by wagon or 
dray, it must employ for such service facilities owned or 
contracted for by it, and may not make an allowance to 
the shipper for such service. ‘ 

However, this ruling was modified by the Commis- 
sion, in the case of W. C. Sterling & Son Company vs. 
Michigan Centra] Railroad Company et al., 21 I. C. C. 
451, wherein the initial carrier misrouted shipment, and 
to obtain delivery called for in bill of lading, consignee 
drayed shipment to its plant at its own expense, and 
the Commission awarded reparation to cover the drayage 


charge. 


Carrier Not Required to Make Delivery on Private Siding 
in Absence of Instructions. 


Pennsylvania.—“An interstate carload shipment was 
made from a point in South Carolina to a point in New 
Jersey, consigned from the shipper to himself on a 
straight B. L. The shipper did not furnish the delivering 
carrier with delivery instructions prior to the arrival of 
the car, with the result that the delivering carrier as- 
sumed that the car was intended for team track delivery, 
as the car was not consigned to any party having a pri- 
vate siding at that point, and therefore placed the same 
for delivery on their team track at H. The shipment 
was, however, actually intended for a party having a 
private siding, and, after notification of arrival was served 
on the consignor, as consignee also, the delivering carrier 
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was authorized by such consignee to make delivery to the 
party having the private siding, upon payment of the 
freight charges. The delivering carrier then maintained 
that a switching charge should be assessed and collected 
for the transportation from the public team track ai 4, 
to the private siding, within the switching limits at 4, 
upon which siding cars are ordinarily delivered without 
the assessment of any switching charge when delivery is 
not originally made on the team track. 

“Please inform us whether a delivering carrier is 
justified in assuming that delivery shall be made on team 
track when a car is consigned to any party which does 
not have a private siding. Also please remember that 
delivery is occasionally made on the private siding of 
same concern, even though cars are consigned to various 
other parties, who, occasionally, but not invariably, use 
such private sidings for the unloading of cars.” 


A private sidetrack has been defined by the Inter. 
state Commerce Commission as “one that is outside the 
carrier’s right of way, yard and terminals, and of which 
the railroad does not own either the rails, ties, roadbed 
or right of way.” See Rule 121, Conference Rulings, 
Bulletin 5. Delivery on such tracks is not required by 
the carrier, unless specific directions to that effect have 
been given by the shipper. Rule 214 (b), Ibid., sub- 
stantially provides that a shipper must give specific 
directions as to terminal routing or delivery of ship- 
ments which are intended for delivery to industries, 
plants or warehouses, in order to avoid unnecessary ter- 
minal or switching charges. In the case of General 
Electric Company vs. New York Central & H. R. R. Co. 
et al., 14 I. C. C., 239, the Commission held that the obli- 
gation of the carrier involved delivery and acceptance 
of shipment only at some reasonable and convenient 
point of interchange. 


In the absence of such directions, delivery at the 
usual place at which goods are delivered and unloaded, 
whether public team tracks, depot or warehouse, and 
giving consignee reasonable opportunity and facilities 
for getting the goods, are all that can be required of 
the carrier. If, however, the carrier’s tariffs do not 
provide for switching charges, or if the sidetrack in fact 
constitutes a portion of the carrier’s terminal facilities, 
then, under rulings by the Interstate Commeree Commis 
sion, there being no additional service involved, the same 
could not be made the basis for an. additional charge. 
See Associated Shippers of Los Angeles ys. A., T. & S. F. 
Ry. et al., 18 I. C. C., 310. 


Where Higher Rate Results in Consequence of Shipper’s 
Routing. 


Missourl.—“Recently we shipped a car of spring beds 
to a point in Texas, which is located on two separate 
lines. We routed the shipment via a certain road, as wé 
desired to give it a haul on the shipment. The initial 
carrier delivered the car to this road at the nearest 
junction point. Now, we find that the rate, Class A, 
79 cents, will not apply, as certain items in the tariff 
specifically state that rates will not apply on traffic 
routed via said connecting line, at junction point made, 
to points on the lines of said delivering roads. Will we 
have to pay the overcharge or should the initial line have 
notified us that the rate would not apply, thereby giving 
us the opportunity of furnishing different routing?” 

It is the duty of a carrier to transport a shipment 
via the route designated by the shipper, and if this 
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causes an additional expense to the shipper, the carrier 
incurs no liability therefor, except in the possibly only 
ease, where the rate and route are both given by the 
shipper in the shipping instructions, and the rate given 
does not apply via the route designated, it is the duty 
of the carrier’s agent to ascertain from the shipper 
whether the rate or the route given in the shipping in- 
structions should be followed. Otherwise, the initial 
carrier is bound to observe the instructions of the 
shipper, and to collect the published rate applicable to 
the designated route, 


What Constitutes Delivery by Water Carriers. 


Massachusetts.—“In July there was shipped from 
Massachusetts to our New York address a case of sample 
books via Steamship Company. Our New York 
office was never able to locate the case at the 
docks in New York, and it afterwards developed that 
the case in question was burned in a fire which occurred 
on the Steamship Company’s docks. The Under- 
writers for Steamship Company stated that the 
case arrived in New York on a certain date, and that, 
as the fire did not occur until six days later, they were 
not responsible for the loss of the case, owing to the 
fact that in the Steamship Company’s advertised 
freight rates they agreed to cover with fire insurance only 
the goods which had been on their pier for 72 hours, or 
less, after the time of arrival. If this clause is inserted in 
their bill of lading, does this fact release Steam- 
ship Company from all responsibility in the instance 
stated above?” 

If the contract for marine insurance contained the 
clause in question, and the same is also inserted in the 
steamship company’s bill of lading, there would seem to 
be no liability on the part of the underwriters. Aside 
from the question of the underwriter’s liability, the 
water carrier’s liability, by law, ceases to remain as such 
after the goods have been delivered upon its wharf, 
notice thereof given to consignee, and the latter has been 
allowed a reasonable time within which to remove them. 
After that, the water carrier remains liable only as a 
Warehouseman, and a carrier, as a warehouseman, is not 
liable for loss caused by accidental fire, if occurring in 
& place suitable and safe for storing and protecting the 
Property. Notice to the consignee of the arrival of the 
goods must be actual, and ordinarily, if the carrier takes 
the risk of sending notice by mail instead of by a mes- 
senger, it must bear the consequences of any delay in its 
Teceipt occasioned thereby. But a custom of notifying 
by mail is reasonable and valid, and the courts of New 
York have recognized such custom. See Friedman vs. 
Metropolitan Steamship Company, 90 N. Y. Supp., 401. 


Drayage or Transfer Charges Must Be Published. 


Arkansas.—“L. C. L. shipment was forwarded from 
& point in Oklahoma via Little Rock, Ark., to a point in 
Arkansas, The rate on shipment is made up on combi- 
Ration of locals to and from Little Rock. In handling 
of shipment, a transfer was made at Little Rock, for 
Which a drayage charge was made in addition to the 
Tates to Little Rock and beyond. The drayage charge 
is not provided for in either tariff carrying the rates in 
question, nor does the tariff state that rates apply to 
or from depots of the respective railroads handling the 
shipment. We feel that, inasmuch as drayage charge is 
Rot provided ‘for in tariff of the carriers, we should not 
be called upon to pay it.” 
A carrier may provide for cost of transfer in making 
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delivery to certain carrier, but if it so provides it must 
publish and file a tariff showing where the transfer will 
be made, the kind of transfer service required, and the 
charges to be exacted therefor. A shipper is entitled to 
notice of a transfer charge other than one coming to 
him through the collection of the charge from his con- 
signee, and as he is not obliged to follow his shipment 
and make the transfer himself, he is entitled to the pro- 
tection afforded by a published, definite rate. In sub- 
stance, so held the Interstate Commerce Commission in 
Schwager and Nettleton vs. Great Northern Railway 
Company, 12 I. C. C., 521. 


Parol Evidence Ordinarily Inadmissible tc Vary Express 
Valuation. 


Michigan.—“An express shipment of one box, one 
trunk and one suitcase was made from “A,” Ind., to “B,” 
Ind., with a valuation of $100 for each piece. Evidently 
the express agent fell down, as the receipt reads $10 for 
the entire shipment. Agent at “B” claimed that valuation 
charges were assessed. Upon delivery at “B,” the suit- 
case was short, and in due time claim was entered for 
$80 to cover shortage. After six months’ deliberation, 
the express company offers settlement for $10, the amount 
of valuation on the receipt. The consignor has expressed 
his willingness to furnish an affidavit to the effect that 
he requested a valuation of $100 per package to be placed 
on the shipment. Can the express company hold the 
consignee to the $10 valuation, in view of the fact that 
the valuation did not affect the transportation charges, 
and could an affidavit be used to uphold the proper 
valuation?” 

It is often a question whether the amount stated in 
a contract of shipment limiting the carrier’s liability is 
inserted merely for the purpose of restricting such liabil- 
ity, or for the purpose of measuring the carrier’s respon- 
sibility by the actual value of the property. When the 
words of the contract clearly indicate an intention to fix 
a value upon which the carrier may gauge his charges, 
and the contract was fairly entered into, it is almost uni- 
versally recognized that the limitation is binding on the 
shipper; and in case of loss his recovery will be limited 
to the sum agreed upon. 

If the owner voluntarily accepts a receipt in which 
there is inserted a clause fixing the value upon the goods, 
he will be presumed, in the absence of proof of any unfair 
advantage having been taken of him, to have assented 
to the value stated. If it appears that a bona fide agree- 
ment fixing the value of the goods was not in fact made, 
the owner, in case of loss, will be entitled to recover the 
full value of the goods. 


Mr. Ives Corrects Report 


We have received the following correction from Mr. 
W. O. Ives, manager transportation department, Boston 
Chamber of Commerce: 

“My attention has been called to your issue of 
February 3, page 220, from which I quote the following: 

“‘Mr. Ives admitted that the extensive 
improvements at Baltimore made by the Baltimore & 
Ohio enabled exporters to handle grain cheaper via 
Baltimore than any other port.’ 

“Believing that you do not intend, under any cir- 
cumstances, to deceive your readers, I am sure you will 
correct this statement in your next issue when, first, 
you have received my assurance that I made no such 
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admission and made no statement or reply to any ques- 
tion on direct or cross-examination which could by any 
possibility be so construed, and, second, when you have 
looked through the record and satisfied yourself that I 
made no such statement. 


“The rest of the paragraph referring to my testi- 
mony likewise strikes me as rather misleading, as the 
admissions which you say I made were not ‘admissions,’ 
in any proper sense of the word, because they were 
perfectly freely given, and the principal one to which 
you refer was given in direct examination. If you will 
look at my direct testimony, pages 1418, 1419 and 1420, 
you will see that I brought up the question of ores and 
compared them with burlaps, showing that in: the one 
case Baltimore got a very large proportion because of 
certain advantages which it had, while in the other 
Boston got a very large proportion because of similar 
advantages, namely, a very large consumption in the 
immediate proximity of the port. The question of 
materials for fertilizer to southeastern territory was not 
mentioned, and would have no bearing on the case, as 
I made it a particular point that I thought we should 
only consider the statistics prepared by the railroads to 
cover the traffic involved in the case which was being 
tried. The southeastern territory was in no way in- 
volved. As far as my testimony was concerned, the sub- 
ject was not even mentioned. 


“With reference to your statement that I ‘admitted 
that rates are made chiefly to serve the self-interest 
of the railroad,’ if you will read the testimony you will 
see that this likewise is a misleading report of the 
eolloguy between Mr. Cross and myself. Mr. Cross was 
endeavoring to get a definition of rate making, a ques- 
tion which I told him I had never heard anybody able 
to answer. However, in answer to his questions, I gave 
him what appeared to me to be the principal considera- 
tions in making rates, and when he asked me how 
competition operated in making a rate lower than it 
otherwise would be, I replied as per testimony given 
on pages 1484 and 1485. In other words, I simply stated 
what is a self-evident fact to every student of traffic 
questions, and which does not have the slightest effect 
upon this case, because it would operate everywhere 
alike, namely: That as the railroads initiate all rates 
(and are operated by intelligent men employed to serve 
the interest of the railroad) the lower rates which they 
publish to meet competition are made in their own self- 
interest. This would apply both to the B. & O. and to 
the B. & M.; it could be questioned by no one. In other 
words, the enlightened self-interest of a railroad causes 
it to publish rates to meet all kinds of competition, 
namely: Actual competition between the points affected; 
market competition; competition via different routes to 
points beyond, as in the port differential case.” 


CALIFORNIA FRUIT RATES REDUCED. 

Sacramento, Cal., February 16—Ten cents per 100 
pounds reduction has been granted by the Great North- 
ern and Northern Pacific railroads on California decid- 
uous fruit shipments through Minneapolis and St. Paul 
to Fargo and other points in North and South Dakota 
and to Winnipeg. The reduction is from $1.25 to $1.15 
and affects approximately 500 cars of fruit, although 
with the lower rates shipments will probably increase. 
Other roads had already made similar reductions. The 
lower rate, it is announced, will be in effect to all points 
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in the southern states by the opening of the coming 
fruit season, the reduction being from $1.61 to $1.15, 
Fruit shippers are working to get a reduction of refrig. 
erating charges. The rate from Sacramento now is $70, 
from Mayhews, only a short distance below here, $85, 
and from Redbluff, $90, while from Oregon points it js 
only $45. 


ROUTING DECISION, 


In the matter of the complaint of A. B. Heller and 
others against the Philadelphia & Reading Railway, which 
involved the routing of freight from Hamburg, a station 
on respondent’s line between Reading and Tamaqua, to 
Lansford, on the Jersey Central, an allied line, the rail- 
road commission of Pennsylvania has decided that “when 
shippers at Hamburg and vicinity consign their freight 
to Lansford and vicinity, via Tamaqua, it sould be trans. 
ported by that route instead of by way of Reading, Allen- 
town and Mauch Chunk. 


Craffic World Changes 


E. K. Garrison has been appointed district freight 
agent of the Chicago, Milwaukee & Puget Sound Railway 
at Portland, Ore., taking the place of W. P. Warner, who 
has been appointed assistant general freight agent at 
Spokane, Wash. 

E. E. Partridge has been appointed assistant general 
freight agent of the Southern Pacific Railroad of Mexico, 
at Quaymas, Sonora. 

D. D. Gray has been promoted to the assistant gen- 
eral freight agency of the Oregon Short Line, his place 
being taken by H. E. Wodwin. F. H. Plaisted, former 
assistant general freight agent, has been promoted to 
the position of assistant director of traffic. 

Edward Eden, traveling freight agent of the Canadian 
Pacific, the Minneapolis, St. Paul & Sault Ste. Marie and 
other subsidiary lines, has been appointed agent of those 
companies at Omaha. 

N. M. Leach, traffic manager of the Texas & Pacific 
at New Orleans, has been appointed also assistant to the 
president of the International & Great Northern. 

C. C. Waldon has been appointed agent of the New 
York Dispatch Refrigerator Line and National Dispatch 
Refrigerator Line in Philadelphia, vice H. A. Antrim, 
resigned. 

Walter A. Smith has been appointed traveling freight 
agent of the Lake Erie & Western; Ft. Wayne, Cincin- 
nati & Louisville, and Northern Ohio, with headquarters 
at Indianapolis, Ind., vice F. M. Martin, resigned. 


FREIGHT 





SUPPLEMENT 19 OF ILLINOIS COMMISSION. 

The Illinois railroad and warehouse commission has 
issued Supplement No. 19, which cancels Supplement 18, 
and covers classification No. 10, which becomes effective 
February 22. 


LOG FREIGHT RATE HEARING. 
Minneapolis, Minn., February 16.—The state railroad 
commission has issued an order citing all the steal 


railroads operating in the state to appear before it 
March 5, for consideration of a scale of freight rates 
In 1907 the commission adopted a scale for 
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this class of freight ranging from 2% cents a 100 pounds 
for distances of 10 miles or less, to 9 cents for from 
950 to 300 miles, with 10 per cent added for a joint rate. 
Under the law as it existed at the time the scale was 
adopted, it was operative for only two years. Since it 
became inoperative, some of the railroads have increased 
the rates, especially for joint rates. The changes, in 
the opinion of the commission, have resulted in dis- 
criminations. 


TO LIMIT NUMBER OF REPORTS. 


The Interstate Commerce Commission is considering 
limiting the number of railroad reports to be tabulated 
and made public from its office. At present there are 
about 1,000 railroads reporting monthly. The work has 
grown so great that the wisdom of omitting smaller 
roads with less than $100,000 annual gross is seriously 
considered. 


DISCRIMINATION ON COAL SHIPMENTS. 

Jackson, Miss., February 16.—The state railroad com- 
mission has taken under advisement the charges of 
discrimination on coal shipments from Illinois to Oxford 
in this state. At present the rate from Illinois coal 
mines is $1.80 a ton to Oxford. A rate of $1.25 is 
given Holly Springs and Winona, and Oxford demands 
the same rate. 


Denies Requested Relief 


Washington, D. C., February 14.—The Commission to- 
day, in a report and opinion written by Commissioner 
Lane, in substance but not in form, denied the application 
of the Southern Pacific for relief from the provisions of 
the fourth section with regard to traffic moving between 
Portland and San Francisco, and other San Francisco Bay 
points. Instead of denying the application, the Commis- 
sion pointed out wherein the carrier failed to satisfy the 
Commission of any justification for the relief, thereby sug- 
gesting how the Southern Pacific may modify its applica- 
tion and make a further showing with a view to having 
the application granted. 

The failure, as indicated by the report, consisted in 
these respects: 

(a) “The application of the same rates from other 
Points upon San Francisco Bay and points inland to Port- 
land as are extended from San Francisco; (b) the appli- 
tation of higher rates southbound from Portland to points 
inland than to San Francisco; (c) the application of higher 
tates to points on the Willamette River on traffic north- 
bound from San Francisco than are applied on traffic south- 
bound from Portland to points on the Sacramento River; 
(d) the application of rates from San Francisco that are 
higher to points between San Francisco and Portland than 
the combination of locals on Portland; and (e) the appli- 
tation of unreasonably higher rates at intermediate points. 

“It appears that the San Francisco-Portland rates are 
forced by water competition, and that they are in part at 
least less than normal, fair, and reasonable rates. 

“Contention of defendant that it is neither the duty of 
this Commission, nor was it contemplated by Congress, 
that the Commission should give consideration to inter- 
Mediate rates, where justification was shown by the exist- 
Nee of water competition at the more distant point for 
lower rates than to the nearer points, not sustained. 
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“A railroad is justified under the law in discriminating 
in favor of one city as against another if they are so differ- 
ently circumstanced that at one point transportation forces 
are brought into play which are not or cannot be exer- 
cised at another point; but a carrier is not justified in 
deliberately adopting a policy of preference toward one 
city as against another. Only the preference or advan- 
tage that is due is justifiable, and that advantage which 
is bestowed upon a city by the mere policy of the carrier 
and not by reason of actual difference in condition is 
undue.” 

A further hearing on the application will be had on 
March 4, in Washington. 

The Commission, in its report and opinion in the sus- 
pension of advances of coal rates from Franklin and Wii- 
liamson counties, Illinois, to Chicago, decided that the ad- 
vance of 3 cents a ton is not unreasonable and canceled 
the suspension. It failed to find any discrimination, by 
reason of the increase, against the Harrisburg field or 
Milwaukee. The complaint of the Elmore-Benjamin Coal 
Company against the Cleveland, Cincinnati, Chicago & St. 
Louis will, therefore, be dismissed. 

The Commission to-day disposed of the attempt of the 
carriers to increase the minimum charge on small ship- 
ments in official classification territory from 25 to 
35 cents by holding that the proposed increase is not justi- 
fied. The opinion, written by Commissioner Clark, sets 
forth the figures submitted to show costs and then points 
out that the carriers have not proved that the cost of the 
service on these single package shipments is dispropor- 
tionate to the revenue; that no testimony was presented 
as to revenue received from the single packages and small 
lots of freight, or the proper relation of the rates; that 
on a per ton mile basis, the proposed advance is unrea- 
sonable; and, finally, that the recognized theory of division 
of costs of service on the revenue basis has been dis- 
regarded. 


DIVISIONAL RATES ON COAL. 


New York, N. Y., February 16.—Under a traffic agrée- 
ment just entered into with the Norfolk & Western, the 
Chesapeake & Ohio agrees to divisional rates from 
Kenova, W. Va., to Columbus on coal from its branch 
lines south of the Ohio River. At Columbus the ship- 
ments will be delivered to the Hocking Valley. 


Pass Investigation Ordered 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 
Washington, D. C., February 16—The Commission 
has been hearing so much about what looks like abuses 
of the pass, frank and free service provisions of the Act 
to regulate commerce that it has decided to make an 
investigation and to hold a hearing on the subject at 
some time in the future when its investigators have gath- 
ered data upon which to base questions. There is not 
much information to be had as to the character of the 
complaints that have been made, but in a general way 
it is said the use of state passes on interstate trips is 
what has spurred the Commission to undertake this 
inquiry. 
The Commission thinks it is a violation of the law 
for the holder of a state pass to use it up to the line 
of the state in which it is good and then pay fare into 
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another state. In New Jersey, for instance, state officials 
going to New York are generally supposed to use their 
state passes to Jersey City and then to pay ferry fare 
into New York. In the same way in Louisiana state 
passes are used to Mississippi and Texas lines, although 
in the case of Louisiana passes the holder is cautioned 
to not use the pass on any interstate trip. 


ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the fifth day of February, A. D. 1912. 

Charles A. Prouty, Judson C. Clements, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
chord, Balthasar H. Meyer, Commissioners. 

No. 4662. 

IN THE MATTER OF THE ISSUANCE AND USE OF 
PASSES, FRANKS AND FREE PASSENGER 
SERVICE. 

Complaint being made that the regulations and prac- 
tices of the several carriers subject to the provisions of 
the act of Congress approved February 4, 1887, and en- 
titled “An Act to Regulate Commerce,” and also to the 
acts of Congress amendatory thereof and supplementary 
thereto, with respect to the issuance and use of passes, 
franks and free service are in violation of said acts, and 
good cause appearing therefor; 

It is hereby ordered, That an investigation be made 
into the matter of the issuance and use of such passes, 
franks and free service by such carriers; 

And it is further ordered, That a copy of this order 
be served upon each of the carriers subject to the Act 
to regulate commerce. 


STOVES MUST BE CRATED. 


Nashville, Tenn., February 16—The state railroad 
commission has issued the following order: “First— 
That on and after May 12, 1912, the rule of the Southern 
Classification Commitee requiring stoves and ranges to 
be boxed or crated shall become operative in Tennessee 
as to intrastate shipments. Second—That on or before 
May 12, 1912, the railroads shall carry less-than-carload 
lot intrastate shipments of stoves and ranges, when 
boxed or crated, at the fourth class rate.” 


— e a . a * * 
Mississippi Classification 
Miss., February 15.—The Mississippi rail- 
road commission has rescinded the action of its prede- 
cessors adopting the Southern Classification of local 
freight rates, and adopting the Mississippi Classification. 

The repeal of the former order was in response to 
a demand from the commercial bodies of the state who 
presented a memorial contending that the Southern Clas- 
sification imposed “unreasonable, unjust and unnecessary 
burdens upon the people of Mississippi.” The repeal is 
unconditional, and the Mississippi classification again 
goes into effect on March 4. 

The case was fought with great vigor by the com- 
mercial organizations of the state and individual busi- 
ness men; the hearing was a formal proceeding, in 
which the evidence was taken under oath and taken 
down by a stenographer. Assistant Attorney-General 
Claude Clayton was on hand to represent the people 


Jackson, 
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of the state and the shippers, opposing the lawyers of 
the railroads, and the hearing was most exhaustive, 


After hearing all the evidence and the arguments 
pro and con, President Sheppard and Commissioners 
Edwards and Wilson voted to abrogate the “Southem 
Classification No. 38” with its attendant raise in rates 


and restore the old rates which obtained befor: 
adoption. 


its 
RATE-ADVANCE SUSTAINED. 


Washington, D. C., February 15—The Commission 
issued an order to-day vacating the suspension of an 
advance of the freight rates on bituminous coal from 
the fields of Franklin, Williamson and Saline counties, 
Illinois, to Chicago, and to points beyond, particularly 
Milwaukee, Wis. The Commission held that the ad. 
vance of 7 cents a ton proposed by the railroads was 
reasonable, the increase placing on a parity the traffic 


from the three fields to Chicago and northwestern points 
beyond. 


SITUATION WANTED 

Young man, nine years’ R. R. expe- 
rience, now employed as assistant chief 
rate clerk in freight department of a 
large Western Ry. in Chicago, desires 
position as Traffic Manager or Assist- 
ant with Industry or Commercial Club. 
Salary to start, $1,200. N.A.66-Traffic World, Chicago 


ARTHUR B. HAYES 


ATTORNEY-AT-LAW 


WESTORY[BUILDING *WASHINGTON, D.C. 
Former member of the Department of Justice as 
Solicitor of Internal Revenue % 


interstate ‘Commerce Litigation 
a Specialty 


Position Wanted 

As Industrial Traffic Manager, by young 
man of eight years’ experience. Thorough 
knowledge of both freight and _ express 
Tariffs. For the past two years Assistant 
Traffic Manager of one of the largest manvu- 
facturing concerns in the Middle West. 
Can show excellent record in collection of 
claims. Best of reference from prominent 
railroad officials and present employers. 


~ K-27, Traffic World, Chicago 













kK No.7 


ryers of 
laustive, 
fuments 
issioners 
Southern 
in rates 
fore its 


mmission 
n of an 
oal from 
counties, 
rticularly 
the ad- 
oads was 
he traffic 
Tm points 


| 


. expe 
t chief 
t of a 
desires 
Assist- 
1] Club. 


Jorld, Chicago 





by young 
Thorough 
| express 
Assistant 
2st manu- 
lle West. 
lection of 


srominent 


loyers. 
licago 


February 17, 1912 







THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


The Effectiveness of the Santa Fe 
Employes’ Magazine as an 
Advertising Medium 


It Receives the Endorsement of the Chamber of Commerce of the Largest County 
in the United States 


AN BERNARDINO COUNTY, with an area of over twenty 
thousand square miles---the largest county in{this country and 
twice as large as any other county in the great state of Califor- 

nia—has been a page advertiser in the Santa Fe Employes’ Magazine 
for over three years. Its Chamber of Com- 
merce should know, and does know, just how 
effective its advertising has been, and the 
secretary of this progressive organization 
of typical California boosters, Mr. E. A. 
Vahey, voluntarily adds a few words of 
commendation when sending in another 
contract for still another year’s publicity: 





At one time the old mail coach was the inter- 
mediary through which the business men of the 
East reached the homes in the Great Southwest. 
Now the most discerning ones use good, legible 
type in the Santa Fe Employes’ Magazine. 


Chamber of Commerce 


San Bernardino, Cal., January 2, 1912. 
Santa Fe Employes’ Magazine, Chicago, IIl. 


Gentlemen:—It gives me great pleasure to testify as to the value of the Santa Fe Employes’ Magazine as an 
advertising medium.The results received from it in this connection have been very satisfactory. The majority 
of the requests which we receive for information are secured from our ad in your publication. 


E. A. VAHEY, Secretary. 


It is of interest to note from the foregoing that, although the splendid opportunities and advan- 
tages of rich San Bernardino County have been advertised in many publications, the Santa Fe 
Employes’ Magazine has produced the greater portion of the total number of inquiries. 
From time to time we have printed excerpts from commendatory letters received from firms 
engaged in various lines—from Watchmakers, Overall Manufacturers, Furniture Dealers, 


Typewriter Sales Managers, Railway Supply Manufacturers, Novelty Manufacturers, 
Hotelmen, Landmen and others. 


The Santa Fe Employes’ Magazine has shown its power as a result producer. 


And it 
can repeat the process whenever put to the test. 
The market of the Great Southwest is open to you through our pages, and further 
information is yours for the asking. 
SANTA FE EMPLOYES’ MAGAZINE 
“The Greatest Railroadmen’s Publication Ever Issued’’ 
Railway Exchange Chicago, Ill. 


















for you. 
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BIND THEM UP 


If you want to keep your back issues of THE TRAFFIC WORLD, let us bind them 


Vol. Ix, No. 7 


Per Year, tariff section included, 4 volumes, = 00 
50 


“ omitted, 2 


We pay NO Transportation Charges. 


THE TRAFFIC SERVICE BUREAU 


30 SOUTH MARKET STREET, CHICAGO 





Directory of Transfer Agents, Freight Forwarders, 


Warehousemen, 


Custom House 


Brokers, etc. 


CARLOAD RATES Less Carload Shipments 


WAKEM & McLAUGHLIN, Inc. 


CHICAGO - 


- NEW YORK 


Operating nine warehouses, bonded and free. Regular com 
bined car service to and from all points; we are the pioncers. 


| WAREHOUSEMEN—BANKERS—CUSTOMS BROKERS—FREIGHT FORWARDERS 





SUFFALO, N, Y. 


BUFFALO STORAGE & CARTING 
CO., 360-356 Seneca St. “Unsurpassed 
facilities’ for storing, handling, trans- 
ferring and forwarding goods. Tele- 
phone Ne. 633. 





CHICAGO, ILL. 


JUDSON FREIGHT FORWARDING 
CO., INC., 443 Marquette Bldg. Car- 


and Pacific Coast points. 


MIDLAND WARBHOUSE & TRANS- 





SOUTHWEST TRANS- 


FER & STORAGE CO. 


OKLAHOMA CITY, 
OKLA. 








DAVENPORT, IA. 


DETROIT, MICH. 


THE READING TRUCK CoO., Sixth and 
Co Streets. utho: cartage 


LOS ANGELES, CAL. 


Bstablished 180 





LOUISVILLE, KY, 


LOUISVILLE PUBLIC WAREHOUSS 
COMPANY, INC. Import and export 
freight con ‘er and 1 re 
awres agents, custom house brok 

Bonded 
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POSITION WANTED 


Young man fwithjjten years’ railroad and 
industrial experience, desires position as 
Familiar withevery phase 
of industrial freight] matters land thoroughly 
qualified to handle them by modern methods. 
Now Assistant Traffic Manager of- large 


Traffic Manager. 


manufacturing company. 


F. 96-The Traffic World Chicago 
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TRANS-CONTINENTAL FREIGHT CO. 


203 So. Dearborn Street, Chicago 
29 Broadway. New York 


GENERAL FREIGHT FORWARDERS 


HOUSEHOLD GOODS, MACHINERY and other 
commodities forwarded to and from the PACIFIC 
COAST and intermediate points at reduced rates. 

Special reductions are offered on MERCHANDISE 
of all descriptions and MACHINERY via Pacific Coast 
ine Islands, China, Japan and all Oriental 
lso Australia and New Zealand. 

























Sell The OIL TRADE 


Some 1,100 (Independent ‘Oil Jobbers ° and 
Refiners and nearly 10,000 Oil Producers in 
this country "are Constantly in‘ the market for 


Steel Tanks. Tank Cars 
Pipe Boilers 
Hose Steam and 
Hose Couplings Gas Engines 
Belting Chemicals 


You can reach thisfibig 'and"growing market 
ONLY through 


The National Petroleum News 


Representing Independent Oil Men 


Rose Building 
Employ it as YOUR Salesman. Write Us. 














Cleveland, Ohio 





LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The National Industriajl Traffic League. 
Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies im promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffie world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as mem- 


bers are traffic directors, managers, 
commissioners or other officials in 
charge of traffic of industrial or com- 
mere al organizations and traffic officers 
ef representative shipping concerns in 
the United States. 


Officers 
J. M. Bellevill 


President, 

a Piistr rr Pittabareh Plate Glass Co., 
Sa Vice-President, 
mercial Club, aneas City, Mo. 

a De Hurlbut, Secretary-Treasurer, 
T. M., Wisconsin & eer Co., 


ILLINOIS. 
Lake Cou Manufacturers’ Association. 
BR P. Sedgwick. Pres., Waukegan. 


National Implement and Vee Associa- 


tion. W. J. Evans, t Traf. Mgr., 

American Trust Bldg., i, Til. 
Sterling 

Manufacturers’ and Shippers’ 

Association, 


In charge of traffic of industries located 
at Sterling and Rock Falls, I 





MINNESOTA. 
Northern Pine a a 
tion. H. 8S. Childs 


Associa- 
. Becy., Minneapolis. 





MISSOURI. 
Business Men’s League. P. W. Coyle, 
Comm’r, 614 of Commerce Bldg., 
St. Louis. 


Commercial Club. H. G. Krake, Comm’r, 
St. Joseph. 


Kansas City Transportation Bureau of 
the Commercial Ciub. H. G. Wilson, 
Trans. Comm’r, 105-6-7 Board of Trade 
Bldg., Kansas ‘Cit ty. 








NEW YORK 
Albany Chamber of Seare. Wm. B. 
Jones, Secy., 96 State St., y. 
TENNESSEE. 
The Memphis A sg Bureau. F. M. Nor- 
fleet, President: L. R. Donelson, Vice- 
pan = James 8. Davant, Commis- 


sioner, Memphis, Tenn. 


TRAFFIC CLUBS 


National Federation of Traffic and Trans- 
portation Clubs. J. V. Hartman, 
Carl K. Landes, Secy. 
The Chicago Transportation Association. 
J. A. Angell, es.; L. H. Ma Secy. 
The Traffic Club of New hg ato. War- 


field, Cc. A. Sw ‘™ 
=. P. 


The Traffic “Club of Chica °. 
The Traffic Ci b of Phii 

e Traffic ub o hi we hia. “= 
— ord, Pres.; C. nla 


n, Pres.; Guy S. McCabe, 
rhe | tom 
e Traffic Club of St. Louis. A. Hil 
Pres.; A. F. Versen, Secy.-Treas, 

The Traffic Club of Pittsburgh. F. A. 
* om site _ L. Wells, 
e Transpo on Club of Indiana i 
— L. Ketcham, Pres.; L. E. Stone, 

ec 
The Traffic Club of New England, Boston. 

z E. Byrnes, Pres.; Wm. Cc. Brown, 


ecy. 
The Transportation Club of Cincinna 
Cc. Cc, . Cc. B ~ 


The Transportation Club of Loulsville. 
i J. Irwin, Pres.; Fred H. Behri ite. 


cy. 

The gy ae og Club of Toledo. Thos. 
Conlon . Macomber, Secy. 

The Traffic Club of St. Paul. J. R. Jones, 
Pres.; A. Bowker, Secy. 

The Traffic Club of Newark. A. Preston 
Jump, Pres.; Robert B. McHugh, Secy. 

The Traffic Club of Seattle. F. W. ker, 

Pres.; F. R. Hanlon, Secy. 

The Trans rtation Club of Detroit, Mich. 
a . Norvell, Pres.; W. R. Hurley, 


Sec 
The Rallroad Club of Kansag City, Me. 


og L. Marens, Pres.; Claude Man- 
ov 


Secy. 
The rranapertation and Traffle 


Ciua, 
Birmingham, Ala. L. Sevier, $ 
oO. F. a, Secy. 
The Traffic Club of Minneapolis. F. 8. 
Pool, Pres.; F. B. Rowley, Secy. 
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THE BOOK SHELF 


The Act to Regulate Commerce, and, The Commerce, Court Act 
Tariff Circular 18-A—Photographic Reproduction, 8x11 inches 
Supplement No. 1 to 18-A—Photographic Reproduction, 8x11 inches. .. 
Conference Rulings Bulletin No. 5—Photographic Reproduction, 8x11 


Supplement No. 1 to B-5—Photographic Reproduction, 8x11 inches... . 
Regulations Governing the Issuing of Passes by Steam Roads 
Regulations Governing the Transportation of Explosives 25 
Regulations Governing the Transportation of Dangerous Articles 
other than Explosives, by Freight and by Express. ............... 25 
Registered Tracers— Write us for Samples F 
Railroad Freight Rates, with Maps, Tables, etc., Explaining the Present 
Rate System and Its Evolution; McPherson 2 42 
The Working of the Railroads—What They Are—What b Fong Do and 
How They Do It; McPherson 1 
Transportation in Europe—Transportation} Conditions in 1 Europe, both 
Rail and Water, Carefully Analyzed; McPherson 
When Railroads Were New—A History of the Early Railroads of the 
Country and of the Men Who Built Them; Carter 
Studies in American Trades Unionism ; Hollander 2 
Interstate Transportation, Covering All Phases of the Subject, both 
Legal andj Practical; Barnes 6 
Railroad Traffic and Rates—The Development of Rate-Making, and the 
Keeping of Freight and Passenger Records, Carefully Treated; John- 
son and Huebner 
Hutchinson on Carriers—For Traffic Men and Lawyers. Includes,Chap- 
ters on Interstate Commerce Act, Demurrage Limitation of Liability, 
ee Regulation, Conflict of Laws, Connecting, Carriers, etc. ; Hutchin- 


Pierce’ s Digest—Covering the Period from February 4, 1887, to January 
1, 1908; E. B. Pierce 

Labor and the Railroads—Treating of the Conflict Between the Schedules 
of Organized Labor and the Idea of Personal Management andj Re- 
sponsibility; Fagan. .........s--+0s+- Sucks <hwGWede) cedeece cicascete 1 

Problems in Railway Legislation—Haines 

Railway Rate Theories; Hammond 

Moore on Carriers—A Practical Treatise on the Law of Carriers of Goods, 
Passengers, Live Stock, etc.; D. C. Moore 

Nellis on Street Railways—1911 Edition. An Up-to-date Treatise on 
the Laws Relating to Street Railways 

American Electrical Cases—Completely Covering 35 Years, with Annota- 
tions and Cross-references—9 volumes 

Frost on Federal Corporation Tax Law—Just off the Press. 

Street Railway Reports—Gives the Decisions in the Federal Courts and 
the Courts of Last Resort of All of the States, from April 1, 1903, to 


The above, continued, two volumes per year. Per volume 
Railroad Administration—With Numerous Charts and Folders; Morris. 2 15 
American Railway Transportation—A Hand-book of Information Upon 
All Phases of Railroading; Johnson 
The American Transportation Question—Rates, Service, Financial Re- 
turn, Valuation, Efficiency, Discrimination and Other Phases Anal- 
yzed; Dunn 
American Commercial Law Series—The Business Man’s Adviser and 
Legal Guide; 9 volumes; Bays...... iitdwk che tas 060 tebe esas 12 .00 


If you\\don’t see whatf you want;\or it you wish more detailed information write us 
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